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has been made by the court in clearing the | Cosker. of the Moe, Ded Ei al 
werburdened calendar that the judges will) gominate the forces of the opposition is of 
not request Governor Odell to appoint 


little public concern to good citizens, who 
mother justice to take the place left vacant 4. likely to exclaim: “A plague on both 
by Judge Landon when he shall have retired; your houses!” What they want, and ap- 
hence, the court will hereafter perform its parently are determined to have, is good, 
work with two instead of three extra judges. jean honest administration. 
Judge Landon’s work on the bench of the 
highest courts of the State, extending over 
an exceptionally long period, has always been A notable contribution to the discussion 
ifthe highest order, and he has ever retained concerning the control of trusts has recently 
the respect and esteem of bench and bar been made by Prof. John Bates Clark, of 
dike. In industry, ability and integrity, he Columbia University, in the form of a little 
ands in the front rank of that splendid judi-| work just from the press of the Macmillans. 
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appeared in the Political Science Quarterly, | differ. Prof. Clark fairly argues it. Obvi- 
The Atlantic Monthly and the Independent. ously, he says, one of the first things to be 
The author seeks to show that the proper pol- | done in order to save from annihilation the 
icy with respect to the regulation and control! man or concern that can make goods even 
of trusts is that which relies wholly upon | more cheaply than the trust, is to secure for 
competition as the regulator of prices and | him fair treatment by the railroads, for, if the 
wages. According to this policy, centraliza-| trust gets a rebate which he cannot get, it 
tion is welcomed, but the aim is to destroy | has him at its mercy. Prof. Clark believes 
monopolies by keeping the field open to all |in State regulation rather than State owner- 
independent producers who may choose to! ship of railroads, and in this respect we be- 
enter it. “By this policy,” says the author, lieve his views coincide with those of the 
.“a man who builds a mill and puts on the | great majority of the thinking, discriminat- 


market goods such as the trust is making, 
must take all the chances that fair competi- 
tion entails, but he will be shielded from cer- 
tain predatory and unfair attacks in which 
size gives to the consolidation a decisive ad- 
vantage. * * * If prices are raised be- 
yond a certain level, new mills are built; and 
a wholesome respect for the influence of these 
mills acts in advance of their existence to 
hold prices in check.” Competition and pri- 
vate initiative, the author believes, are certain 
to act as efficient regulators of prices, if only 
they have a fair chance. This laissez faire 
policy does not necessarily mean a dull letting 
alone of an evil tendency, but it does involve 
allowing a natural development to go on 
unhindered. His argument against State 
socialism seems to us strong, and to many 
students of political economy we believe it 
will prove convincing. The author thinks a 
nearly ideal condition would be that in which, 
in every department of industry, there should 
be one great corporation, working without 
friction and with enormous economy, and 
compelled to give to the public the full benefit 
of that economy. Aye, there’s the rub. How 
are they to be compelled? Prof. Clark does 
not leave us entirely without hope on this 
point. He thinks it possible by means of full 
publicity and the keeping of competition alive 
through the prevention of local discrimina- 
tion in prices, the discrimination between dif- 
ferent grades of goods on the general price 
scale, and the refusal of trusts to sell goods 


ing American people. Prof. Clark’s little 


|work is altogether the best statement, in a 


small compass, of the trust problem, that we 


| have seen. 


Joel Prentiss Bishop, long justly regarded 
one of the greatest American legal authors, 
died at his home in Cambridge, Mass., on 
November fourth last, at the age of eighty- 
seven years. His legal works are: “ Marriage 
and Divorce,” 1853; “ Criminal Law,” 1856; 
“ Criminal Procedure,” 1866; “ First Book of 
the Law,” 1868; “Statutory Crimes,” 1873; 
“Contracts,” 1878; “ Direction and Forms,” 
1885; “Non-Contract Law,” 1889; “Com- 
mentaries of Law and Statutory Crimes,” 
1901. These notable works constitute a 
monument to his character and ability more 
enduring than marble or bronze. Mr. Bishop 
was born March 10, 1814, in Volney, Oswego 
county, N. Y., as he himself said, “in a small 
log-house in the woods, remote from all other 
habitations but one.” While yet a baby, his 
mother being sick and soon to die, he was 
taken to his father’s former place of residence, 
Paris, Oneida county. His father was a 
farmer of small means and with him the youth 
grew up and labored, attending a remote dis- 
trict school during three or four months in 
the year, and finally graduating into the 
academy. Hampered by poverty and ill 
health, he finally gave up his one great hope 
of obtaining a college education, and, having 
drifted to Boston, entered a law office in the 





at all under certain conditions. These three’ fall of 1842, “ hoping to obtain a little usefu 
kinds of unfair dealing, Prof. Clark thinks, information, but with no idea of having 
give the trusts power to crush competitors; health to practice law.” At the end of a year 
whether they can be prevented by law, is a he had been able to fully support himself b 
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undergone an examination as to his compe- 
tency in the law, taken the proper oath for 
admission to the bar and opened an office. 
As a side exercise, during a somewhat limited 
practice, he determined to write a law book. 
“Marriage and Divorce,” which was the re- 
sult (published just ten years after he had 
begun legal practice), brought him wide fame 
and some money, and he thereupon decided, 
at the earnest solicitation of friends and pub- 
lishers, to forsake legal practice for author- 
ship. His works are probably better known 
and more widely used and quoted than those 
of any other legal writer in this country. Mr. 
Bishop was made Doctor of Laws by the 
University of Berne, Switzerland, in 1885, in 
recognition of his work as a legal writer. His 
style is noted for terseness, vigor and clear- 
ness; his industry was prodigious. It has 
been well said that, taking into account both 
the quality and quantity of work, no Ameri- 
can law writer, save Story, is comparable with 
Bishop. 


Said an English writer recently, in com- 
menting upon the assassination of President 
McKinley, at Buffalo: 


“Henceforth the acceptance of a conspicuous 
tulership in the civilized countries must be accounted 
a braver thing than exposure in battle, and every 
great public appearance of crowned head or 
republican president a risk worthy of the Victorian 
cross.” 


Not quite so bad as that, perhaps; never- | 


theless, these “conspicuous rulerships” are 
quite dangerous enough. A short time ago 
we would have pooh-poohed the idea as 
applied to ourselves — now we see that even 
popularly-chosen rulers in a free republic are 
not safe from the anarchist assassins. Now 
that we have these pestiferous vipers in our 
midst — and we have been inviting them for 
many years — the question arises: how shall we 
deal with them? Tothis Robert A. Pinkerton, | 
a widely recognized expert in the detective 
service, gives a notable answer in the current 
number of the North American Review. He 
advocates the formation of a special depart- 
ment by this government for the suppression 
of anarchism, and on the principle of setting a | 
thief to catch a thief, argues that the only | 
tational way of obtaining the secrets of the) 


/anarchists is to secure the material needed 


for the control and supervision of the “ reds” 
from among the comparatively harmless class 
who, while not in favor of the existing politi- 
cal and social systems, are nevertheless utterly 
opposed to all forms of murder and violence. 
As for open fulminations, these should be 
rigorously dealt with by police enjoying prac- 
tically unlimited powers. Pinkerton advo- 
cates the enactment of a law to permit the 
deportation of every man and woman who 
preaches the overthrow of government and 
the principles of anarchy. Instead of having 
any squeamish scruples, we should attack the 
evil in a rough-handed, common-sense way. 
“TI would advocate,” he says, “the establish- 
ment of an anarchist colony, a place where 
every person who wants anarchy can have it. 
Let the government set aside one of the 
islands of the Philippines, equip it thoroughly 
with appliances for tilling the soil, erect com- 
fortable houses, and provide other necessary 
conveniences, even to the extent of expensive 


comforts; then to this place let us send every- 


body who wants anarchy; put them all on 
one island, and let them work it out among 
themselves. Have no restrictions at all; let 
them govern themselves, or refrain from gov- 
erning themselves, as they see fit. Leave 
them severely alone on their island, taking 
care only that they remain there, by establish- 
ing a system of patrol boats around it.” This 
experiment, it seems to us, ought to work 
beautifully, if only the anarchists could be 
induced or compelled to take to their island 
home. They would have a splendid oppor- 
tunity to exemplify their peculiar ideas of 
government; with the added chance of a sort 
of Kilkenny cat extermination. Let us try 
the experiment, by all means. 

a 


OUR NEW PROBLEM—AN OLD IDEA EN- 
LARGED UPON. 


By F. S. Key Situ, LL. M., of the Washington 
(D. C.) Bar. 

The writer had the honor, in the October issue 
of the AtBANy Law JourNAL, under the title, “A 
Study of Rewards as a Remedy for Crime,” of 
presenting to the public a few ideas, which the 
recent lamented assassination of our president has 
made him desirous to pursue a shade further with 
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the kind permission of his readers. The righteous | ficient to convince even those who are not anarch- 
indignation of the whole nation, felt and expressed | ists, if they did not know, that the country at large 
alike by public men, the press and the people, over | was not likewise controlled; that governments are 
this most horrible tragedy, is but an evidence of | not what is claimed for them. To the mind of the 
a most healthful sentiment prevalent in the United | writer, however, it would appear that we have been 
States, and is, therefore, highly commendable. Now, | free to the present time from anarchists and their 
however, that passion’s first impulse has had time | crimes, because, being so unlike foreign powers, 


to cool, looking dispassionately on the matter, what | they have felt heretofore that they had nothing to 





do we observe? The first to suggest itself is an 
inquiry: wherefore the cause of anarchy springing 
up in this land of the free? Surely there must be 
some reason. Lincoln and Garfield were not shot 
by anarchists. McKinley is the first. What, then, | 
has sicked these bloodhounds of destruction on the | 
American nation and its people? We must solve | 
the problem, for therein lies the key to the proper 
solution of how. to deal with these monsters. Now 
that this Grendel has appeared among us and taken 
off one of our greatest citizens, from whence is to | 
come the noble Beowulf, who shall slay both the | 
monster and its mother? Lest the writer should | 
be suspected of attempting to assume that role, he | 
had best assure his readers that nothing is further 
from his mind, and that his only reason for writing 
as he does grows out of a sincere conviction of the | 
truth of his views. “ Only this and nothing more,” | 
as Poe would say. 


Since Grendel has shown himself, been captured, 
convicted and sentenced, the next step of importance 
is to effectually rid ourselves of his mother. In 
this, however, without wishing to detract from the 
courage and bravery of Beowulf, we will not find 
as easy a task as did he. The mother of this Gren- 
del is a monster with many heads and a thousand 
lives. It can be seen, therefore, it is of the vastest 
importance that we make no mistake in the methods | 
we employ in dealing with this new evil that has 
so suddenly sprung up in our midst. A false move 
at this time, which may require years of diligence 
in an. opposite direction to redeem, would give to, 
anarchy and anarchists such an opportunity for a | 
foothold in the United States that the mistake would | 
be exceedingly hard, if not quite impossible, to re- | 
trieve. The present is no time, therefore, for quib- 
bling, entertaining useless ideas of retaliation, or 
hanging to worthless, time-worn and inadequate 
precedents. What is needed is twentieth century | 
ways and highly civilized methods of the broadest 
type. Striking at the very root of the evil, let us| 
endeavor to ascertain the cause of the outbreak of | 
anarchy in the United States. The writer has seen 
various reasons assigned by the press and public | 
men all over the country. Some alleging it to be 
due to a lawlessness begotten by the lawless spirit 
which is responsible for lynching. Others argue, 
with reason, that the depravity in municipal officers | 
and governments have sown the seed and been the | 
inspiration of anarchy in the United States. Cer- | 


tainly the absolutely disgraceful manner in which | 
most of our large cities are governed, the places 
where anarchists dwell and have their being, is suf- 





fear from the United States; but, since our recent 
development and expansion has placed us in the 
foremost ranks of the powers of the world, these 
individuals feel that they are not now quite so sure 
of their ground with America. Consequently, they 
begin to look upon us as a new enemy, more pow- 
erful than any of their old, which they must immedi- 


| ately destroy, or be themselves, by it, destroyed; 


hence the assassination of President McKinley, 
under whose administration these great changes 
have been wrought. In dealing with these demons, 
therefore, it is of the utmost importance that we 
take no steps which could possibly precipitate the 
prophecy of the Spanish press, that the United 
States had reached the beginning of her downfall. 
We must, to prevent this, scrutinize closely, lest we 
abridge in the least any of the liberties of our peo- 
ple in an attempt to stamp out this horrible crime. 


The writer, however, wishes to state that what 
he has just said has no reference whatever to our 
policy of expansion, as it has to the present been 
conducted. But it appears to him as probably the 
most likely cause for the recent outbreak in this 
country, and, if he is correct in this, it is manifest 
that the best and most effectual way to deal with 
the anarchist is to demonstrate beyond peradventure, 
that, while ambitious to possess as a nation all that 
is good and covetable in the greatest on the globe, 
we have, on the other hand, neither the desire nor 
intention of adopting their many vices and oppres- 
sions. All this talk, therefore, of a body-guard for 
the president, who is not a ruler, although recently 
so styled, the people being the sovereign, and their 
own ruler in this country; as well as the recent 
utterances of public men and the press relative to 
making the teaching and preaching of anarchistic 
doctrines treasonable, when the Constitution has 
wisely, for well-known reasons, restricted such a 
crime to levying war against the United States, 
adhering to its enemies, giving them aid and com- 
fort, is more calculated than any other one thing 
which we could possibly do to beget anarchy and 
anarchists in our country. Not longer than five 
years ago the writer saw it given by the press, 
when commenting upon either an attempted assassi- 
nation or an assassination of one of the foreign po- 
tentates, as a reason why we did not have anarchists 
reeking their revenge upon our public men, that 
permitting them to spout and talk acted as a safety 
valve which let off the surplus steam, which alone 
was dangerous. 

Whenever a fact is stated, although we may differ 
on most subjects with him who states it, this should 
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not prejudice us against accepting the truth or allow- 
ing it to weigh with us. Mr. Bryan certainly 
recently hit the nail on the head when he said: “ We 
cannot give full protection to our officials merely 
by passing laws for the punishment of those who 
assault them * * * We can only bring absolute 
security to our public servants by making the gov- 
ernment so just and so beneficent that every citizen 
will be willing to give his life, if need be, to preserve 
it to posterity * * * Free speech and a free 
press are essential to free government. 


| 


| 


No man in| 


public life can object to the publication of the truth, | 


and no man in public life is permanently injured 
by the publication of a lie. That much is published 
that should not be is only too evident, but let pub- 
lic opinion correct the evil; that will be more 
effective than law, and will bring no danger with it. 
If a paper abuses a political opponent stop your 
subscription and teach the editor to conduct his 
paper on respectable lines. There 
justice in the human heart, and he who violates it, 
violates it at his own peril. This sense of justice 
ultimately turns abuse to the benefit of the man 
abused. The present laws against slander and libel 
are sufficient; leave the rest to a healthy public 
sentiment — and then help to create the sentiment.” 
(The Commoner.) Mr. Albert Shaw, in the Review 
of Reviews, also takes this view of the matter. 
“ After all,” says he, “no direct measures taken by 
national or State law-makers can accomplish very 
much. The best ‘safeguard lies in our greater devo- 
tion as a nation to all the best ideals of a democratic 
republic. As to the personal safety of our high 
officers of state, and of other men conspicuous in 
the world of affairs, we may indeed exercise a little 
more care; but we cannot provide such safeguards 
as are thrown about a European monarch without 
such changes in our methods as are not feasible.” 
And the writer would add, without increasing the 
tendency towards anarchy. 

The writer knows of no law in the United States 
which makes the belief in anarchy a crime, and he 
believes there is none. Most certainly he does not 
think such a law would be either wise, needful or 
capable of enforcement. What Mr. Bryan, as 
above-quoted, says of slander and libel, is all that 
is necessary to accomplish everything which may 
be desired to prevent abuse, and as the punishment 
for murder is all that could be inflicted for treason, 


if punishment will deter, our laws are adequate in | 


this direction also. The only remaining inquiry, 
therefore, to which we have occasion to address 


is a sense of) 


ourselves is, does punishment accomplish the ends , 


for which it is inflicted, and should it longer be 
perservered in? The writer in his previous article 
has dwelt at length upon this subject, so that it is 
only necessary here to reaffirm what is there said. 
We may kill Czolgosz, but, with his death, will 
we have killed the mother of his crime? Will she 
not still live and be the more infuriated by the 
death of her son? Who, also, can say but what this 


XUH 





poor wretch, if permitted to live and properly in- 
structed might not, especially as he is young and 
this his first step in crime, develop a fairly good 
citizen in the end? My reader, do not be too quick 
to meet this suggestion with the assertion that such 
a man has neither heart nor appreciation upon which 
to work, for, in one of our western cities, there is 
a man leading a good and respectaable life, who is 
the brother of Jesse James, and was for years a 
member of his band of notorious outlaws. This 
man was never punished, but was placed upon his 
parole, and, although years have passed, he has 
never broken that parole. How different it would 
have been had he served a short term in the peni- 
tertiary, will any one deny? Besides, I shall cite 
a> evidence against the correctness of your asser- 
ticn, my reader, that had Mr. McKinley lived, and 
Czolgosz been sentenced to ten years’ imprisonment 
in the penitentiary, the chances are ten to one that 
he would have been released several years sooner 
for good behavior. This was counted on in speak- 
ig of his punishment in that event. I have not 
had the opportunity as yet to examine into the his- 
tory of this wise and humane provision of our law, 
as I some day shall; nevertheless, by its adoption, 
the large percentage of those released before the 
expiration of their terms, clearly demonstrates that 
a criminal is not entirely without appreciation or 
insensible to reward. It is quite evident, therefore, 
if properly dealt with, men guilty of crime are 
capable of being worked with to advantage, and in 
niany cases improved, if proper methods are used. 
In the great State of New York, within the past ten 
years, been established an_ institution 
known as the George Junior Republic, the workings 
of which are too well known to require elaboration 
here. A similar institution, modeled after and based 
upon the New York one, has also, within the past 
few years, been founded and established in Mary- 
land by the joint efforts of the cities of Baltimore 
and Washington. Briefly stated, these institutions 
are intended to replace to. a large degree, if not 
entirely, the reform schools, which have demon- 


there has 


strated their inability to answer the purpose for 
which they were established, turning away, at the 
age of twenty-one, more criminals than reformed 
juvenile offenders. The Junior Republics are what 
their names would imply, that is, they are small 
societies within themselves, located out on a farm, 
away from city temptations and environments, where 
the pure country air is conducive to healthful morals, 
minds and bodies. Here wayward children of both 
sexes are sent and taught the various trades and 
occupations to which they are individually best 
suited, which are necessary to earn a livelihood; a'so, 
the modes and methods of government, having 
regularly constituted tribunals, executive, legislative 
and judicial; public officers elected from their ranks 
by the citizens of the republic at stated intervals. 
No thought or idea of punishment is for a moment 
suggested to the children in connection. with their 
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confinement in the republic and consequently their 
minds are not poisoned against society. They are 
treated with the utmost civility and kindness, and 
being made to feel that they are citizens of the 
republic, are kept pleasantly busy with their duties 
all the time, which makes the institution, once es- 
tablished, self-sustaining. Thus they live, becoming | 
so infatuated and delighted with their lives and 
daily work, that their stay goes by with the swiftness 
and sweetness of a May day, making them reluctant 
to leave upon reaching the age limit, and doing so 
invariably with a desire and determination to take 
the same part in the larger, or real, republic which 
they have done in the junior. How refreshing is 
such a system when remembered in comparison 
with the old-time reformatory. 


This paper has failed in its errand, if by now it 
has not intimated the writer’s leaning. He would, | 
therefore, suggest, crude, of course, as are all new | 
ideas before being polished into the perfect stone | 
by the hard rubs of experience, but, it is believed | 
and hoped, beautiful when so polished, that similar | 
treatment be tried with hardened criminals. In a 
word, when a man has been convicted of crime, send 
him to an asylum, not for the insane, unless he is 
insane, but for the treatment of criminals. Such 
an asylum, presided over and in charge of noted 
and competent criminologists, who would thus have 
an opportunity of studying every phase of criminal 
character and life, could not but go a long way in 
teaching and directing us in the best methods for 
the prevention of crimes and the dealing with crimi- 
nals, if it did not, as the writer thinks it would, 
improve those so confined. There should be, how- 
ever, to accomplish this latter end and obtain the 
best results, no intimation or thought of confine- 
ment by way of punishment. Throw all such ideas | 
to the wind and let no one so well understand this 
as the convict. The object must be to instruct and | 
train the poor unfortunate in his duties towards his | 
fellow-man and his country, endeavoring to remove | 
the erroneous idea, prevalent from youth, that soci- | 
ety is his bitterest foe, and that every decent man’s | 
hand is against him. Lead him, also, to understand 
that when he has demonstrated an earnest and sin- 
cere desire, as well as ability, to conduct himself | 
as he should, and others do, he will be aecerert 
to society; employment obtained for him at reason- 
able wages in any occupation for which he has fitted 
himself while in the asylum. This will be an incent- 
ive for him to labor while there, which, under proper 
management, can be turned to good account for 
the State and help to sustain the institution. Such 
a system will adequately protect the State and coun- 
try from those who are so steeped in crime as to 
be incapable of improvement or cure, by providing 
a safe retreat where they can neither do further 
harm to society, or marry, to bring descendants of 
like tendencies into the world to succeed them. 
Besides this, the released criminal knowing that he 
is returned to society upon his parole, and that he 





| ing to abide the consequences if caught. 
| the writer is through. 
| wish, however, in conclusion to say, with the twenti- 


| which it has thrust upon us, 
| accept and deal with the necessary evils incident 


owes his then employment to the training and influ- 
ence of the institution which he has left, unlike the 
criminal under the present system, returned to soci- 
ety with a deeper hatred therefor than before, will 
not feel that, having compensated society for his 
crime by serving a term of imprisonment, he is at 


| liberty to commit another just so long as he is will- 


With this 
He lays down his pen. I 


eth century we have to meet its new conditions and 
exactions. With our increasing greatness and power 
we are obliged to 


thereto, and if anarchy and anarchists be among 
them, we shall be compelled to deal with these. 
Let us do so wisely, being careful lest we are un- 
mindful of the experience of foreign nations. Re- 
member, we must, that harsh measures have only 
served to inflame the passions of these, the worst 
criminals. In dealing with anarchy we have a sub- 
ject of too great importance to risk anything which 


| experience has anything like demonstrated to be a 


mistake. We are obliged now to be sure we are 
right before going ahead, as our heretofore “ any 
sort of a thing will do” policy will never answer 
in handling this; both liberty of the press and free- 
dom of speech are at stake, and ere we are aware 
of the flood-gates being open, as Alexander Hamil- 
ton said, “ new-fangled and artificial treasons ” (The 
Federalists, No. 43), will be the means of our being 
engulfed in a sea of disorder, tyranny and oppres- 
sion. If, therefore, our recent calamity is the cause 
of crime and criminals receiving that attention which 
they have so long deserved, some good may possi- 
bly, after all, come of it, as the ALBANy Law 
| JourNAL, editorially, in its last issue, points out, 
| saying: “ No great crime, such as that at Buffalo, 
can be committed without bringing some compen- 
sative advantages, without teaching lessons, to dis- 
| regard which would be almost as great a crime as 
was the original. Naturally, inevitably there has 
been much ill-considered, foolish talk and not a few 
ill-digested plans for the nation’s succor from this 
impending danger, both on the part of newspapers 
| and individuals, but out of the many plans for sup- 
pressing anarchy before it succeeds in destroying the 
best and freest government on earth, surely some- 
thing will come that will be effective.” 

We can at this time, therefore, only unite in ask- 
ing of a divine Providence that we be given wisdom, 
ccurage and dispassionate judgment in all our de- 
liberations and determinations, so that whatever we 
do may redound to the glory of Him who hath 
“made and preserved us a nation,” our beloved 
country and its people. 

———— 

The practice of the law in the city of New York 
is conducted by 7,555 lawyers, under the supervision 
of seventy-four judges of various jurisdictions, of 
whom fifty-one sit in courts of record. 
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- LITERATURE AND THE BAR. 
Appress By Georce B. Rose, DELIVERED BEFORE THE 
ARKANSAS STATE Bar ASSOCIATION. 


It is the proud boast of the law that it is the one 
profession that embraces every human interest. No 
matter how exquisite the art, no matter how recon- 
dite the science, those who practice it must look 
to the law for the protection of their rights and the 
redress of their wrongs. The law is as broad as 
humanity. Nothing is so high as to be beyond its 
reach, naught too lowly to feel its fostering care. 
All classes of men must appear before its tribunals, 
every kind of act must be submitted to its scrutiny. 
Hence, to be perfectly equipped for the practice of 
his profession, the lawyer should know all things. 
Every other profession is restricted to some special 
field which alone the scholar is compelled to master. 
But everything is liable to come beneath the cogni- 
zance of the lawyer. At any time the rarest and 
most abstruse scraps of learning that he has picked 
up may be found of practical utility. 

A lawyer ought to know everything, but that is 
impossible. Ordinarily he must trust to informing 
himself by special study and investigation when 


retained in a case involving the application of | 


scientific principles. The science of jurisprudence 


alone has grown far beyond the capacity of any man 
“Ask me a question | 


to master. Lord Coke said: 
about the common law, and I should be ashamed 
not to answer without looking at the books; but, if 
you ask me a question about the statute, I should 
be ashamed to answer without looking at the books.” 
Lord Coke was the last, and, perhaps, the only one 
who could say so much about the common law. 
Certainly many generations have passed since any | 


man has lived who could truthfully assert that the | 


knew one-tenth of its immense and ever-shifting 
mass. A man could devote a life longer than that 
of Methuselah to its study and yet feel that he was 
still upon the confines Therefore, the greater part | 
of every lawyer’s time must be devoted to the study 
of the law. He must be a mental athlete; and, if | 
he neglects his training even for a short period, he | 
loses his strength and suppleness, and falls back- | 
ward in the race. 


The great pianist, Von Bulow, said that if he | 


neglected his practice one day he noticed the differ- 
ence in his playing; if he neglected it two days, his 
friends noticed it; 
days, the public noticed it. 
the lawyer. 

Yet he who confines his studies to the law alone 
makes as great a mistake as he who is always train- 
ing for the battle. Athletes know that it.is as 
dangerous to be over-trained as it is to be deficient 
in training. Nerves and muscles that are over- 
trained lose their freshness and elasticity. To at- 
tain the highest vigor of mind or body alternations 
of repose and exertion, of exercise and relaxation, 
are essential. Some natures demand more of the 


And it is the same with 


while, if he neglected it three | 


one, some more of the alee. but none can dispense 
with either. If we toil too much, we wear our 
strength away; we rust out if we rest too much. 
Every man must learn from experience how much 
labor he can endure, how much repose his nature 
demands. Generally we do not find out until it is 
too late, when we have shattered the frail tenement 
of clay by overwork or suffered our faculties to 
decay in inglorious ease. But the man who has 
discovered the golden mean, who has disciplined 
his mind as the sagacious athlete disciplines his 
body, who has developed his faculties to the utmost 
and has not overtaxed his strength, is he that is 
truly blest, and who will prove the swiftest runner 
in life’s crowded race-course. 

It has been well said that the law is a jealous 
mistress, and that he who neglects her overmuch 
will lose her favor. But, like many another lady, 
she comes to us with a sweeter smile because we 
coquet with others. Women are apt to undervalue 
the man whom no other woman desires; and the 
law reserves her richest charms for him whose mind 
has been broadened and embellished by varied 
studies. 

It would be well if a lawyer could master all 
the sciences, for any of them may be needed at any 
moment. But the accumulations of knowledge have 
far outrun the growth of the human understanding. 
Science is divided into many compartments, and in 
each are piled up vast stores of learning which no 
lifetime can exhaust. Lord Bacon proudly declared 
|that he would take all knowledge for his province, 
| but even in his time and for his colossal intellect 
it was a vain and empty boast; and now in the 
| narrowest field of scientific investigation more 
aa has been accumulated than in the whole 
| domain of learning in his day. 

It were, therefore, bootless for the busy lawyer 
to undertake to master any science. He lacks the 
|time. Nor does science afford him the relaxation 
| he requires. There is no repose to be found in 
| scientific pursuits. They demand a strenuous exer- 
| tion of the mind. The weary lawyer can no more 
| find relaxation in science than the man who is worn 
out with splitting rails can find it in breaking rocks. 
|He but doubles his labor, stretching the o’er- 
| wrought nerves to the point where they must snap. 
There is occasionally a wonderful phenomenon like 
the late Justice Bradley, of the Supreme Court of 
the United States, who could amuse his leisure in 
the calculation of eclipses, but such instances are so 
rare that they only prove the rule. 

But far different is it in the fair field of literature. 
There the lawyer finds refreshment and repose and 
gathers many a rare flower to adorn his severer 
studies. It is the lawyer’s natural play-ground. 
Words are the counters with which the lawyer plays 
his game, where the stake is the life, liberty or for- 
tune of his fellow-men; of words aptly used does 
literature consist. Without words the lawyer could 
never practice his profession. The lawyer who uses 
words most skilfully is he who succeeds the best. 
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St. John says that in the beginning was the word — 
a dark sentence that has puzzled the brain of many 
a. theologian; but certain it is that words are the 
beginning and the end of the law. Without words 
human law could never exist; without words it 
could pronounce no judgment. The thought is its 
soul, but words are its body. Without words it 
would be only a disembodied spirit with no capacity 
of self-manifestation. By words alone can man 
communicate his thoughts; by words alone can he 
persuade and convince; and as the prime function 
of the lawyer is to persuade and to convince others 
of his client’s rights, upon the apt use of words 
must his success depend. 

Buffon says that the styles make the man. In this 
there is something of exaggeration; but no one who 
considers the controlling influence that the great 
writers and speakers have had in the molding of 
human destinies can deny its essential truth. One 
man will express a great thought in obscure or com- 
monplace language and it will pass unheeded. 
Another will utter the same thought in such terms 
that it will rouse the nations like a trumpet’s peal 
or lull them to peace like the harping of David in 
the palaces of Saul. 

Three classes of men have chiefly molded the 
destinies of our race, the great conquerors, the great 
thinkers and the great speakers or writers. 
second of these have been our noblest benefactors, 


but without the third their labors had been in vain. | 


The radiant vesture in which the latter have clothed 
the thought has made it beloved of men. Without 
their labors grand ideas would be the exclusive 


possession of the few; it is they who have made! 


them comprehensible and pleasing to the many. 


Two things must combine to make the successful | 
lawyer, thoughts and the capacity for their ex- | 


pression. By meditation he may acquire some 
thoughts, but the great majority of them must be 
acquired by study. So while the ordinary conver- 
sation of daily life enables us to express our 
thoughts in a way, their accurate and artistic ex- 
pression is only the result of a wide familiarity with 
the best literature. There are some who have a 
natural gift for language; but this is apt to degene- 
rate into mere verbal fluency, unless restrained by 
the study of the best examples. Most men are 
deficient in power of utterance, and these will find 


from an extensive reading of books a wonderful | 


development of their scant resources. The man who 
cannot clothe his thoughts in an appropriate garb 
must think in vain, and that garb it is the function 
of literature to supply. 


Therefore, the lawyer who would aspire to emi- | 


nence in his profession should be a student of 
literature. Erskine declared that the speeches in 
Milton’s Paradise Lost were the school in which 
he acquired his magnificent oratory; and Lord 
Brougham says that to prepare himself for his won- 
derful defense of Queen Caroline he read with 
diligence the works of the great tragedians of 
Greece. There are extraordinary geniuses who by 


The | 


force of natural eloquence have moved assemblies; 
but their fame was built upon the sand. They have 
died and left no sign. The great orators whose 
memory will endure were diligent students of litera- 
ture, whose style had been disciplined and adorned 
in the noblest schools. All of them, Demosthenes, 
Cicero, Lord Chatham, Mirabeau, Webster and the 
like, were deeply versed in the classics. Not that 
the study of literature will alone suffice to make 
an orator. The orator, like the poet, is born, in 
spite of Horace. But if he would attain to great- 
ness, his talents must be cultivated by the most per- 
sistent reading of the masterpieces. There is no 
orator, no matter what his natural gifts, who has not 
some luxuriances that must be chastened, some 
inadequacies that need development. The genius of 
Raphael would not have made him a painter with- 
out training, nor would Demosthenes have been 
more than a stump speaker had he been ignorant of 
Homer and the other classics of his land. 

A wide reading is not essential to the formation of 
style. He who knows the Bible and Shakespeare 
by heart would have a better style than he who had 
read aimlessly ten thousand books; and if he has 
added Homer and Dante, Milton and Byron, 
| Demosthenes and Cicero, Gibbon and Macauley, 
| Burke and Webster, and applied himself constantly 
to their study till they have become parts of his 
| very soul, he will perhaps attain the highest type 
of diction. The inclusion of the name of Lord 
| Byron in an age when it is the fashion to speak of 
(him slightly may seem inappropriate; but from no 
| other writer can one learn so well that fire and 
directness of expression so essential to the highest 
oratory. 





He who would form a perfect style, whether in 
writing or speech, should devote himself to the 
study of the masters. The wading through countless 
| books is a weariness to the flesh, a dispersion of 
| precious energies which must be concentrated to 
| become effective. Half-knowledge that one cannot 
|use is but worthless lumber that encumbers the 
‘brain. As the small but disciplined armies of Greece 
and Rome put to flight the countless hordes of Asia, 
,so the man whose knowledge covers only the nar- 
row field of the noblest writers is the master of a 
|far more effective utterance than he who has read 
all the books in the congressional library. In search 
of relaxation the lawyer may well be a discursive 
| reader; but for effectiveness he requires concentra- 
tion on the best. 

And while the great novelists do so much to divert 
|the mind from the cares of life, they teach the law- 
yer to perform one of his most important duties — 
|to tell the story of his client’s case. There are few 
| sites so important to the lawyer as the capacity for 
lucid statement, for the artistic development of a 
story. How often when an attorney has stated his 
|case do we wonder what it is all about! How often 
are we prepared to decide against him upon his own 
narrative! How often when the adversary has made 
his reply are we prejudiced against the first speaker 
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for his want of accuracy and candor! The lawyer 
who can state his case fully, candidly, intelligibly 
and yet in such a way as to place in the strongest 
light the merits of his cause has won it half way. 
[have often heard a distinguished jurist declare that 
he would rather have a statement of the case from 
Chief Justice Watkins when at the bar than an| 
daborate argument from another; that he stated 
everything with perfect fairness and yet in such a 
manner that you could not fail to see the facts from 
the standpoint of his client. 

The capacity for statement is a rare gift; but it is 
one that can be greatly cultivated by a study of the | 
masters of narration, whether historians or novel- | 
ists; and the art of telling a story is not one of the | 
least profitable than can be acquired from literature. | 

Perhaps there is nothing so absolutely a matter of | 
practice as the acquisition of a good style. 
Whether in speaking or writing it is usually the | 
result of diligent application. Some acquire it more 
easily than others; but anyone by a diligent study 
of the best examples and incessant exercise can | 
attain to a style which, if not distinguished, is at 
least acceptable and effective. 

Nor is it alone in his capacity as an orator that the 
study of literature conduces to the lawyer's success. 
In every step that he takes its effect is apparent. 
The most learned of briefs, if its style be diffuse, 
obscure and dull, will remain unread; or, if it be 
read, it will carry no weight, and the court will see 
the cause as through a mist, darkly. On the other 
hand, if the English be clear, crisp and vigorous, the 
court will read it with pleasure and will grasp its 
meaning. In the preparation of briefs the first requi- 
site is clearness. No brief is well made until it is 
reduced to such simplicity that it looks as if any 
fool could do it. But that simplicity is the highest 
at, and one that is only acquired by long study of 
the masters of expression. 

And in the preparation of conveyances, wills and 
contracts how important is the accurate and lucid | 
employment of words! How many a client has been 
tuined because his lawyer did not draft the contract 
a he should! How often is language used that ex- | 
presses something different from what the writer in- 
tended, or whose obscurity leaves the door open to | 
a variety of interpretations, under which circum- 
stances the one least favorable to the drawer of the 
paper is that which the law adopts. 

And as the carpenter gains time by stopping to 
sharpen his tools before he goes to work, so the 
lawyer saves time by the hours that he devotes to 
literature. How often do we see the lawyer whose 
English education has been neglected, toiling for | 
days in the preparation of a paper which a scholar 
could dictate in a few moments! And when it is | 
tone, what a monstrosity it is, long, tedious, in- | 
volved, and tautological — everything that a legal | 
focument should not be. Since men usually take up | 
the law as the occupation of a lifetime, they should | 
0 equip themselves that its labors may be as light | 
% possible; they are sure to be heavy enough at’! 


| eign words. 


best. Half the occupation of the lawyer being to 
write, a facilitiy in composition lightens his toil im- 
mensely. To the acquisition of that facility he 
should therefore earnestly direct his mind, and only 
by the study of the best literature can it be acquired. 

The fame of a lawyer who has not command of 
a literary style is written upon the sands, only to 
be washed away by the tide of time. The same 
wave that sweeps his soul into eternity bears his 
name into the fathomless gulfs of oblivion. The 
lawyers who have achieved immortality owe it as 
much to their literary quality as to their learning. 
Blackstone started as a poet. In after years he 
regretted the hours that he had spent coquetting 
with the Muse; but had he never been a poet he 
could never have written those commentaries 
whose felicity of diction is such that they made 
the study of the law the recreation of every gentle- 
man instead of the crabbed toil of a few. Erskine 
and Webster live forever because their speeches 
are great literature. The illustrious judges who 
have adorned the bench survive to posterity be- 
cause they knew how to express themselves in 
writing. The unforgotten text writers, like Kent, 
Greenleaf, and Story, are remembered because they 
knew how to write, because in consequence of a 
lifelong devotion to literary studies they were able 
to express themselves in English undefiled. With- 
out that, all their learning could only have piled 
up weary digests which in a few years would have 
been thrown into the vast lumber-room of the law. 
Even the great lawgivers, the formulators of codes, 
owe their fame to the terse, luminous phraseology 
which is one of the highest achievements of lit- 
erary art. Without Homer, Achilles had fought 
in vain; but the lawyer whom posterity remembers 
must be his own Homer. 

The easiest way of displaying one’s culture is to 
interlard one’s discourse with quotations and for- 
For the first of these a dictionary of 
familiar quotations suffices; for the second, a smat- 
tering of a foreign language. The first marks a man 
as a pedant, the last as worse. He who has really 
mastered a foreign language has learned enough of 


| his own in the process to express in it all his 


thoughts. Nor is it the chief function of literature 
to supply quotations. It should be absorbed until 
it becomes a part of our innermost selves, so that 
while every word we utter is our own, it may bear 
the impress of antecedent culture. And occasionally, 
at rare intervals, an apt quotation may be used with 
telling force. 

To the acquisition of a good style a collegiate 
education is a great assistance, but it is by no means 
indispensable. If it were, we should have lost the 
supreme ornament of our literature, Shakespeare, the 
greatest of all masters of English, in whose hands 
it is strong as steel and ductile as gold, probably 
never passed a day at Oxford or Cambridge, cer- 
tainly was never a student in either university. His 
only instruction was the village schoolmaster, and 
the historical and geographical mistakes that abound 
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in his works prove that the good old teacher was 
oversparing of the rod. And many another who has 
shed lustre upon our literature has either had no 
collegiate advantages or has neglected those he had. 

In fact, while every man who can afford it should | 
give his children the benefits of a college education, | 
there is a general tendency to overrate its import- | 
ance. He who has gone through college is apt to | 
think that his education is finished, while he who | 
has not been so fortunate is apt to attribute all of his | 
deficiencies, most of which he could remedy himself 
if he would, to the want of such instruction. But 
art is very long and life is very short, and education, | 
beginning at birth, should end only at the grave. | 
The few- years of collegiate study cannot make a 
cultivated man. That is the labor of a lifetime. A 
college education is an excellent foundation, but it is 
nothing more. Many of the most accomplished men 
that the world has ever seen, many of the mast | 
splendid ornaments of our own profession, have been | 
entirely self-educated. The man who educates him- | 
self labors under considerable disadvantages, but 
the habits of self-discipline and of independent 
investigation that he thus attains are a priceless | 
acquisition. So far as the enjoyment of literature | 
and the acquirement of style in composition are | 
concerned, he who in his youth has merely learned | 
to read and write is master of the situation. The) 
arts and sciences require instruction, but literature | 
is self-absorbed. Some aid may be derived from | 
others, but in that field each man must chiefly work 
out his own salvation. And as his style, to be effect- 
ive, must be thoroughly individual, and must clothe | 
his thoughts as with a perfectly fitting garment, it | 
is probable that as many pupils have been injured 
as benefited by the natural disposition of every | 
teacher to make his scholars conform to his own | 
methods of composition. Of course there are mas- | 
ters of rhetoric whose teaching is beyond price; but | 
they are the exception; and the man who has not 
worked out his own literary style in the travail of 
the spirit is apt to be deficient in vigor and individu- 
ality. The instructor can teach his pupils to avoid 
errors; but he cannot show him how to deal sledge | 
hammer blows or to catch those sweet verbal har- | 
monies that haunt the chambers of the memory and | 








Since Napoleon set in order the wonderful govern- 
mental machinery of France, it has worked on, 
scarcely affected by the ever-varied succession of 
republics, kingdoms and empires. One hand re- 
places another at the throttle, but the machine drives 
on forever; and men enter the service of the govern- 
ment with the intention of making it the business of 
a lifetime, just as we enter the bar. 

I remember that in one of Andre Theuriet’s stories 
the hero goes to work in one of the governmental 
departments of France, and an old funtionary says 
to him in substance: 

“Tf you would be healthy and live long in this 
tread-mill, you must find some outside occupation, 
something to divert your thoughts. I spend my 
leisure in catching butterflies. I took it up without 
interest, merely because it brought me gentle exer- 
cise in the open air; but now I am passionately 
devoted to it, and am one of the recognized authori- 
ties on the butterflies of France. To that pursuit 
I owe my health, which has never failed me under 
the strain of so many years of monotonous labor.” 

We cannot all be chasers of butterflies; but if we 
would keep the mind clear and strong and ready for 
vigorous exercise we must give it not merely rest, 
but agreeable diversion. We must at intervals get 
away from the law, or, jaded by the monotony of the 
labor, it will make but a poor response to our appeal, 

There are many diversions that will serve the 
purpose; but I am persuaded that there is none 
which in that regard is the equal of literature. Art 
and nature demand long journeys for their enjoy- 
ment; but the masterpieces of literature can be had 
at every fireside and at a nominal cost. The friends 
which a man makes among his books are ever faith- 
ful and never obtrusive. Unlike living friends, they 
do not force themselves upon you when you are 
weary, and they come at your beck when their pres- 
ence is desired. If you would be merry, you can 
find among them friends who laugh; if you are sad, 
you can find consoling companionship in your grief; 
if you are consumed with the thirst for knowledge, 
they hasten to throw open to you all the storehouse 
of learning. Of all associates, they are the most 
satisfactory. In them are garnered up all the treas- 
ures of the human mind. The man who has ac- 


exercise so compelling a power over the souls of| quired the taste for reading is in large measure 
men. | lifted above the vicissitudes of life. Within the 

But perhaps the greatest blessing of literature to | four walls of his narrow room he can behold as in 
the lawyer is the relaxation that it brings. The life | a microcosmic glass all that passes in the world and 
of the busy lawyer is a strenuous life. Outside of | can watch the ever-whirring loom of time as it 
a war or of a fierce. political campaign there are | weaves its varied web. He who can go from the 
few things more exhausting than a judicial trial.| toil and strain of the bar to his quiet library and 
The tension on the nerves is great. The bow is | become absorbed in the reading of a book which like 
often bent till every fibre quivers, and unless it is a magic robe will transport him far away to a land 


relaxed there is danger lest it snap in twain. The| where ulira vires and contingent remainders are § 


lawyer who would last long and work well until the | 
end must have intervals of relaxation. I have 
known a good many lawyers to break down, but 
they were generally men who thought of nothing but 
the law. The bow, kept too long upon a strain, first 
lost its elasticity and finally broke in two. 


unknown, will find a refreshment of spirit that he 
would seek in vain elsewhere. Take an illustration 
from the cognate domain of politics. Do you sup- 
pose that Disraeli and Gladstone’ could have pre- 
served the freshness and vigor of their minds dur- 
ing their long years of fierce political conflict had 
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they not found relaxation and repose in literature? there is no objection to philosophers holding such 
It was that that kept them fresh and ever young. | views, if they desire, it would be a dangerous and 
And literature saves the lawyer from so much absurd doctrine to embody in our law. The few 
ruinous dissipation. When he issues from the court- physicians who go to the length of saying that re- 
room, his nerves quivering with the long strain, he sponsible criminals who are sound in mind, but 
has two alternatives: he can brace them with stimu- | rascals at heart, are entitled to acquittal on the 
lants or he can quiet them by diverting his thoughts. | ground of insanity, materially lessen the value 
The former resource is quickest and most tempting, which judges pay to medical testimony. Their 
but the seeds that it sows are bitter. The last is over-zealousness to acquit men on the ground of 
nature’s remedy, and its fruits are health and lon- insanity is actually keeping many judges from ac- 
gevity. Sometimes the lawyer who loves books is | cepting the truths of medical science. In an inci- 
also dissipated, but that rarely happens; more rarely dent related by Justice Stephen of the English 
than it seems, for the flashy, nervous temperaments bench, a man knowing the deadly effect of strych- 
that so often seek exhilaration in the wine cup/|nine from having seen it administered, poisoned 
frequently make much display with little reading. his wife with it that he might marry another 
And while literature is a complete diversion and | woman. A medical witness testified for the de- 
one of the great promoters of mental and physical | fendant that the act was the result of an uncon- 
health, it is so closely allied with the practice of our trollable impulse, but admitted on cross-examination 
profession that it serves a double purpose. At the | that if a policeman had been present the prisoner 
same time that it rests us, it trains us for the con- | would not have committed the act. The case would 
fict. It combines at once exercise and repose. At | seem to indicate that the physician let his sympathy 
the very moment that it is bringing to us the relaxa~| run away with his judgment, for, if the poison 
tion that nature craves, yea, imperatively demands, | would not have been given if a policeman had been 
it teaches us to discharge our duties in a more ‘there, it was not an uncontrollable impulse, but the 
effective manner. It is man’s gift to man which | gratification of a criminal desire. People often 
tivals nature’s boon of sleep. For purposes of | fee] a desire to cry out in church, to jump off a high 
diversion all books that divert will serve; but it | pridge, or to do similar unaccountable things. It 
is well so to discipline our tastes that we find our is the embryo of the insane impulse, but it is not 
diversion in the best. insanity as long as reason retains the mastery and 
And a study of literature becomes more essential the person can control his actions. 
the lawy er every day. Throughout the history | Judges should not ignore the discoveries of medi- 
of our nation the bar have been the leaders of the a 
 % : ‘ cal science merely because a few men take an 
people. This is because their superior culture and etienile guiliian ‘a vested to the Gennten af 
attainments have entitled them to lead. In the old vie : iy 
: - | resistible impulse, and try to apply it in cases where 
tays when the minds of oe vere absorbed ” the |it should not be considered. An examination of the 
paeers al problem of subjugating our eapacenses ome | various medical books on the subject will show that 
nent it was not difficult for the bar to maintain its | : : id t 
pre-eminence. But now all that is changed. Our there is an overwhelming amount of ee oe 
: | support the doctrine of insane impulse. Since a man 
ormous accumulations of wealth afford to large ; ‘ . 
numbers the leisure for study; and the great uni- he have an means impulse, the right and wrong 
versities, rivaling those of Oxford and Cambridge, test as to the particular ae 4 insufficient, because 
of Goettingen and Berlin, that have grown out of | that test would punish him for his uncontrollable 
our humble colleges afford every facility for in- a. _Brown, in his Medical Jurisprudence, ages 
struction. If the bar would maintain in the future This knowledge of right and bapa then, is the 
the proud position that it has occupied in the past, ©2Pacity which a man has, at the particular moment 
it must recognize the changed conditions and take of the deed, of being influenced by motives — the 
om a broader, deeper culture. We have led because POWST he has of refraining from the act in Ga 
we deserved to lead; if we suffer others to become tion.” But = an that the aared of refraining 
more capable, we shall be relegated to the rear. | fom the act in question is included in a knowledge 
| that the act is wrong, Browne makes an assumption 
‘that the facts will not warrant. If it be true that a 
INSANITY IN CRIMINAL CASES. /man has the power to refrain from doing an act, if 
[Concluded.] | he knows it to be wrong, then why do the defenders 
|of the McNaghten test so vigorously oppose the 
| power of control test? If, as Browne says, a man 
By W. H. Parry. /has the power to control his act, if he knows it to 
|be wrong, then the adoption of a test which says 
There is a tendency among a few physicians to ‘a man is irresponsible if he does not have the power 
brand almost any criminal act as an act of insanity. ‘to control his act, is a test not inconsistent with 
Such a tendency is in harmony with the views of the one they uphold, but merely states expressly 
tertain philosophers of ancient times, who argued | what their rule impliedly covers. 
that all crime is the product of insanity. But while | The enemies of the McNaghten-test oppose it 


———  —_—— 
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: vorpr<s | 
because a man may know an act to be an ged 


against the law of the land and yet be impelled to| cation for his punishment. 

commit it. Bucknill, in his work on “ Criminal | On the other hand the acquittal of an insane 
Lunacy,” says that “the result of observation and | person, by reason of his insanity, would not en- 
experience is that in all lunatics, and in the most | courage sane men to commit similar offenses, since 
degraded idiots, whenever manifestations of any|they would realize that the defense of insanity 
mental action can be educed, the feeling of right | which exonerated him, would be of no avail to 
and wrong may be proved to exist.”” Dr. Russell | them. 

Reynolds, an eminent London authority, paid his | 


any other conviction, but that would be no justifi- 


respects to the McNaghten test in the following 
words: “ With regard to this test I may say, and 
most emphatically, that it is utterly untrustworthy, 
because untrue to the obvious facts of nature.” 


The McNaghten test applies the same rule of 
responsibility to the conduct of persons with weak 
or diseased minds, as it does to those who are per- 
fectly sound and sane. A man, blessed by nature, 
with a firm, strong mind, finds it much easier to 
control his actions than does the poor creature with 
a feeble or diseased brain. The less mental power 
a man has the less control does his will have over 
his actions. A man with a weak mind and one 
with a strong mind may both know that a certain 
act is wrong. The former may be impelled to 
commit that act by an insane impulse. The strong- 
minded man may commit a similar offense from 
premeditated and malicious motives. The Mc- 
Naghten test metes out the same punishment to 
both men. By so doing it treats the insane man 
with undue severity, because it places his uncon- 
trollable act on the same plane with the wilful 
deed of the sane man. Lord Bramwell, in the 
“Nineteenth Century,” for December, 1885, admits 
that the McNaghten rule punishes insane persons 
more severely than sane, and justifies it on the 
ground that “the insane man having less mental 
control than the sane, there is the more necessity 
for the law stepping in to help him and deter him 
from doing mischief.” Lord Bramwell approved 
of the saying of Bentham that the greater the 
temptation the greater should be the punishment. 
The cruel harshness of Lord Bramwell’s doctrine 
is at total variance with that compassion which the 
law should show to the poor unfortunates whose 
diseased brains force them to perpetrate the deeds 
that their wills are powerless to prevent. It 
true that the law should help the insane man, but 
it should do it in a different way than by punishing 
him for his infirmities, as Lord Bramwell suggested. 
The punishment of an insane man for a crime may 
in some cases deter sane men from committing a 
similar offense, for it shows the certainty of the 
punishment that awaits all offenders, but its de- 
terring influence is slight compared to the effect 
which is produced by the knowledge that there is a 
law on the statute books which punishes such an act. 
The only influence of a conviction is that it calls 


s 


As to the effect of an acquittal or conviction on 
other insane persons, it is difficult to see how either 
| would have any appreciable effect. A man acting 
{under an insane impulse is not checked by any 
|fear of punishment. I doubt if one criminal in a 
thousand commits a felony in the expectation that 
he will be acquitted on the ground of insanity. The 
usefulness of the McNaghten rule, in discouraging 
|others from committing crime, has therefore been 
| greatly exaggerated. But if its value as a means of 
|repressing crime were ten times as great as it 
really is, it would not justify its continuation, for 
|it is founded on a principle that is entirely wrong. 
A law that punishes a man for an act that he is 
unable to prevent, is abhorrent to every principle 
|of right and justice. The McNaghten test shows 
/ho mercy and gives no quarter to the victims of 
an insane impulse, but unrelentingly and mercilessly 
drives them to the penitentiary or the gallows. 

Not only does it punish the poor unfortunate 
whose brain was tainted with disease, but it dis- 
graces his friends and adds a blot on the family 
name. Insanity is not a disgrace, it is a misfor- 
‘tune. To brand the insane man as a criminal is 
unjust to his friends, unmerciful to his family and 
inhumane to him. 

The -power of control test is gradually receiving 
| the recognition it deserves at the hands of the 
courts and from members of the legal profession. 
Judge Somerville said in Parsons v. State, that 
among modern law writers the tendency is for 
them to incorporate into the legal rule of responsi- 
bility not only the knowledge of right and wrong, 
but the power to choose the one and abstain from 
the other. 

The case of Bradley v. State (31 Ind. 492), decided 
in 1869, is an illustration of the acceptation which 
the doctrine of irresistible impulse is receiving from 
some of our courts. Bradley, wthout provocation, 
shot his next door neighbor, with whom he had 
always been on friendly terms. Insanity was the 
defense offered. There was considerable evidence 
of hereditary insanity, his mother, an uncle, a sister, 
and a cousin, all being shown to have been insane. 
| When a child Bradley had been afflicted with a 
spinal disease that had confined him to the house 
|for over ten years. His mind had always been 
| weak and attempts to educate him had proved futile. 
For the ten years preceding the killing he had been 


attention to the existence of such a statute, and to a habitual drunkard. Several doctors testified that 
the fact that it is enforced. The conviction of an|in their opinion he was insane. The lower court 
innocent man, who had no connection whatever with had instructed the jury “if the defendant, at the 
the deed, would have the same deterring effect as time he did the act charged, knew what he was 
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doing, and that it was wrong, and a violation of 
the law, then he is liable to punishment for it like 
any other person.” , The jury brought in a verdict 
of murder in the second degree. Justice Ray, in 
giving the decision of the Indiana Supreme Court, 
declared that the test of insanity given by the trial 
court was erroneous. He stated that “ Man, under 
the influence of disease, may know the right, and 
yet be powerless to resist the wrong.” In further 
explanation of his position he said that “the well- 
known exhibitions of cunning by persons admitted 
to be insane, in the perpetration of an illegal act, 
would seem to indicate comprehension of its evil 
nature and legal consequences, and yet the power 
of self-control being lost from disease, there can 
be no legal responsibility.” The judgment of the 


t 
lower court was, therefore, reversed and a new 


trial granted. The case of Bradley v. State, to- 
gether with that of Stevens v. State (31° Ind. 485), 
brought the Supreme Court of Indiana squarely 
into line in favor of the power of control test. The 
test is reaffirmed in Goodwin vy. State (96 Ind. 550). 
In 1880, in the case of Plake v. State (121 Ind. 433), 
the Indiana court held that “a person may have 
sufficient mental capacity to tell right from wrong, 
and to be able to comprehend the nature and conse- 
quences of his act, and yet be not criminally re- 
sponsible for his acts, for, if the will power is so 
impaired that he cannot resist an impulse to com- 
mit a crime, he is not of sound mind.” 


The courts of- Michigan recognize the doctrine of 
irresistible impulse. In the case of People v. Durfee 
(62 Mich. 487), decided in 1886, the circuit judge in 
his charge to the jury stated “ that if, by reason of 
disease, the defendant was not capable of knowing 
he was doing wrong in the particular act, or if he 
had not the power to resist the impulse to do the 
act by reason of disease or insanity, that would be 
an unsound mind.” Justice Sherwood in comment- 
ing on those instructions held that they were in 
accordance with the doctrine held by the Michigan 
court. In 1878, in People v. Finley (38 Mich. 482), 
Chief Justice Campbell said in the opinion: ‘“ The 
court in regard to insanity charged that the re- 
spondent would be blameless in law, first, if by rea- 
son of insanity he was not capable of knowing he 
was doing wrong, or second, if he had not power 
to resist the temptation to violate the law. This was 
correctly charged.” 


The courts of Delaware were among the first to 
endorse the power of control test and they still 
sturdily uphold it. In 1888, in State v. Reidell (14 
Atl. 550), Chief Justice Comegys, in giving the 
instructions to the jury, said: ‘The question is 
not, simply, whether one who kills another was 
capable, at the time, of distinguishing or knowing 
the difference between right and wrong with refer- 
ence to his fatal act, but also whether he was then 
capable of controlling himself from the commission 
of it.” In another Delaware case, State v. Cole (45 


| Atl. 301), tried in 1899, Chief Justice Lore stated 
‘in his charge to the jury that if the defendant “ had 
| sufficient capacity to know that that act was wrong, 
‘and the power to choose whether he would do it or 
/not, he is responsible for it, and for all its fatal 
| consequences.” 

| Kentucky is another State which has been con- 
verted to the doctrine of insane impulse. Some of 
the earlier Kentucky decisions recognized the doc- 
| trine of moral insanity, but in 1889, in the case of 
| Montgomery v. Commonwealth, the highest court 
| of Kentucky came out squarely in favor of the power 
‘of control test. Judge Bennett, who delivered the 
| opinion, stated that if a person has knowledge of 
‘right from wrong, he must also have sufficient will 
| power to control and govern his actions. 

Montana is another State which has come out 
as an ardent supporter of the power of control test. 
| In 1899, in the case of State v. Peel (23 Mont. 358), 
'the Montana Supreme Court stated that “ when one 
|commits an act, otherwise criminal, even if he has 
la knowledge that it is wrong, if he is under an 
‘irresistible impulse, which is the result of an over- 
| powering mental disease, and which he cannot 
| control, he is not criminally responsible.” Chief 
Justice Brantly stated that it is “the more humane 


doctrine, and in accord with the more advanced 
state of medical science and judicial reason, though 
courts of high standing repudiate it.” 


Alabama has also overruled the McNaghten test 
and recognizes the doctrine of irresistible impulse. 
In Parsons vy. State (81 Ala. 577), a case decided 
in 1886, Judge Somerville made one of the most 
vigorous attacks that any jurist has ever made 
‘upon the McNaghten test. Judge Somerville said 
if the victim had lost the power to choose between 
tight and wrong, although he perceived it, he was 
not criminally responsible. He referred to the diffi- 
|culty of applying this test, but compared it to the 
fact that while no one can say where twilight ends 
or night begins, yet there is ample distinction be- 
tween day and night. 

New Hampshire has repudiated the McNaghten 
test and adds one more to the list of States that 
recognize the existence of an irresistible impulse. In 
State v. Wier, a New Hampshire case, arising in 
Grafton county in 1864, Chief Justice Bell, in his 
charge to the jury, gave the rule as to a capacity to 
distinguish between right and wrong, and then said: 
“to which I add, sufficient mental power to con- 
trol the sudden impulses of his own disordered 
mind.” Bell declared that the distinguishing test 
of insanity was “ the inability to control the actions 
‘of a man’s mind.” Chief Justice Bell was the 
brother of an eminent New England alienist who 
held the office of superintendent of the McLean 
Asylum for a long period. In 1871, in the case of 
“State v. Jones (50 N. H. 369), the New Hampshire 
Supreme Court took the advanced ground that if 
a party had an irresistible impulse, which impelled 
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him to commit the deed, he was not responsible. | 
Whether an impulse was irresistible the court said | 
was a question of fact for the jury. 
Arkansas is a recent recruit to the power of con-| 
trol test. In 1808,,in the case of Green v. State (64 
Ark. 523), the Supreme Court of Arkansas put itself 
on record as favoring the power of control test. 
Justice Battle, in giving the decision, commended | 
the opinion given in Parsons v. State (81 Ala. 577), 
and held that a person may have a knowledge of 
right and wrong as to the act in question, and yet 
be irresponsible for a crime committed by him. 
The courts of Scotland formerly endorsed the 
McNaghten test, but have now become advocates | 
of the power of control test. In 1874, in Miller’s 
case (3 Cowper, 16), the lord justice, Clerk Mon- 
creiff, in his charge to the jury, said that “a man 
may be entirely insane, and yet may know well 
enough that an act which he does is forbidden by 
law. It is not a question of knowledge but of sound- 
ness of mind. If the man have not a sane mind to 
apply his knowledge, the mere intellectual appre- 
hension of an injunction or prohibition may stimu- 
late his unsound mind to do an act simply because 
it is forbidden, or not to do it because it is en- 
joined. He may form and understand the idea of 
right and wrong and yet be hopelessly insane.” In| 
1876, in Macklin’s case (3 Cowper, 258), Lord Mon- 
crieff reiterated the views which he had advanced 
in Miller’s case two years before. He said that “ at 


| 


one time lawyers were apt to avoid all difficulty by 
inquiring whether a prisoner knew right from 
wrong; and as, in point of fact, except in acute 
mania or idiocy, there are very few lunatics who 
do not know right from wrong in the sense of 
being capable of appreciating or even acting on’ 


the distinction, much unreasoning inhumanity has 
been the result of this unscientific maxim.” 


The power of control test, therefore, numbers 
among its supporters the courts of Scotland, the 
United States Supreme Court, and the highest 
courts in the States of Alabama, Arkansas, New 
Hampshire, Delaware, Michigan, Kentucky, Indi- 
ana, and Montana. The leaven is slowly working 
and new courts are gradually coming to recognize 
the doctrines of insane impulse. It is a matter of 
encouragement that so many courts have already 
recognized it, and the outlook is bright for the 
future. 

The next test of responsibility that we will con- 
sider is the one endorsed by the Supreme Court of 
Georgia. The Georgia court gives the rule holding 
a man responsible for his act if he was capable of 
distinguishing between right and wrong as to that 
act, but makes cases of delusion an exception to 
that rule. In 1898, in Flanagan v. State (103 Ga. 
619), Chief Justice Simmons expressed it thus: “ If 
a man has delusions produced by a disease of the 
mind, and by reason of those delusions his will is’ 
completely over-mastered so that he has no power, 
even though he can distinguish between right and 


wrong, to adhere to the one or avoid the other, he 
has not the capacity to form a criminal intent.” As 
the trial court had given a less liberal test the judg- 
ment was reversed. The rule given by the Supreme 
Court of Georgia is merely a development of the 
delusion theory advocated by Erskine in the Hadfield 
case. Erskine urged that delusions were an ex- 
ception to the general rule holding a man responsi- 
ble if he was capable of distinguishing between right 
and wrong in the abstract. The Georgia doctrine 
holds delusions to be an exception to the general 
rule that a person is liable for his act if he knew 
the difference between right and wrong as to the act 
in question. As Erskine’s theory was preferable to 
the test requiring a knowledge of right and wrong 
in the abstract, so is the Georgia doctrine preferable 
to the rule requiring a knowledge of right and 
wrong as to the particular act. But as the Erskine 
theory was rejected because of its incompleteness, 
in that delusions do not cover all possible cases of 
insanity, the same fate must be accorded to the doc- 
trine of the Georgia courts, for the same reason. 
The rule in Georgia is a distinct advance over the 
McNaghten test, but it is not as complete as the 
power of control test. 


A still different test of responsibility is that given 
by the Supreme Court of Illinois. In Lilly v. Peo- 
ple (148 Ill. 467), a case decided in 1894, Justice 
Wilkin, in delivering the opinion, reaffirmed the 
test of responsibility given by the Illinois court in 
earlier decisions, and stated that the unsoundness of 
mind which will relieve from responsibility ‘“ must 
be of such a degree as to create an uncontrollable 
impulse to do the act charged by overriding the 
reason and judgment, and obliterating the sense of 
right and wrong, as to the particular act done, and 
depriving the accused of the power of choosing 
between them.” The Illinois test is different from 
that given by any other State. It jumbles together 
the ideas of irresistible impulse, power of control, 
and a knowledge of right and wrong in a hopeless 
confusion. The Illinois test recognizes that there 
may be an irresistible or uncontrollable impulse. 
The defenders of the McNaghten test usually deny 
the existence of an irresistible impulse. But it is 
difficult to see wherein the Illinois rule is an im- 
provement over the McNaghten rule, for by the 
doctrine of the Illinois courts before a person can be 
acquitted on the ground of insanity he must not 
only be deprived of the power of choosing between 
right and wrong, but also his sense of right and 
wrong as to the particular act must be obliterated. 
Now it is obvious that if a person’s sense of right 
and wrong, as to a particular act, is obliterated, he 
is deprived of the power of choosing between the 
right and wrong. The clause added by the Illinois 
court, “and depriving the accused of the power 
of choosing between them,” is a superfluity and 
merely tends to confusion. If the conjunction 
“or” had been used in that clause instead of “ and,” 
the result would have been different, for it would 
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then have been a statement of the power of the 
power of control test. As it stands, the Illinois 
test has little to recommend it. Its effect is the 
same as the McNaghten test, but it is more con- 
fusingly stated. At first glance, it seems to be 
favorable to the doctrine of uncontrollable impulse, 
but a closer inspection shows that it is not. The 
next time the Supreme Court of Illinois has a 
chance it is to be hoped that it will abandon its 
present confusing position. 

Some authorities uphold the doctrine that cer- 
tain grades of insanity, though not excusing from 
criminal responsibility, will, nevertheless, lessen the 
degree of the crime. There were writers on the 
civil law who long ago contended that where per- 
sons were not absolutely insane, but were insane to 
a certain degree, that they would not be excused 
from all punishment, but that their punishment 
would be mitigated. Sir George McKenzie, a 
former Scotch writer, who advocated the total ac- 
quittal on the ground of insanity only when the 
insane persons were absolutely furious, gives a dis 
cussion of the doctrine of the writers on the civil 
law. 

“Tt may be argued,” says McKenzie, “ that since 
the law grants a total immunity to such as are ab- 


solutely furious, that, therefore, it should, by the | 


rule of proportion, lessen and moderate the punish- 
ments of such as, though they are not absolutely 
mad, yet are hypochondriac and melancholy to such 
a degree that it clouds their reason. That such as 
show any act of resentment or revenge in the wrong 


they do, may be punished with some degree of | 


severity, since they showed some degree of judg- 
ment.” McKenzie referred to the case of a mad- 
man executed by order of parliament of Paris for 
having killed a person by whom he had been struck 
two days before. His execution was universally 
condemned by lawyers, but McKenzie said that 
“ since he did show memory and revenge in that act, 
he might have been punished justly to some moder- 
ate degree.” The only court in the United States 
which upholds the view that there may be a grade 
of insanity which will lessen the degree of the 
crime is the Supreme Court of Connecticut. In 
Anderson v. State (43 Conn. 514) Judge Carpenter 
teferred to the fact that courts have been slow in 
giving recognition to moral insanity as a defense 
to crime, and then boldly took the position that if 
a jury was satisfied that moral insanity existed in 
a given case, it should consider the moral insanity 
as determining the degree of the crime. 

The civil law writers, 
Carpenter, have all attempted to 
where no compromise is possible. If the prisoner 
was insane when the deed was done, the insanity 
should be a complete defense. It is illogical and 
inconsistent to trace the act to his insanity and yet 
to hold him criminally responsible. It results in 
punishing a man for what the courts, by admitting 
the existence of the insanity, admit he could not 


McKenzie and Judge | 
compromise | 


help. When courts recognize that insanity exists, 
they take an illogical and untenable position when 
they state that it does not relieve the prisoner from 
complete criminal responsibility. A mitigation of 
the offense will not suffice. The defendant does 
not deserve the brand of the criminal. The doc- 
trine that holds that insanity mitigates but does not 
excuse crime, therefore, deserves to be repudiated. 

The doctrine of culpable homicide, that is, mur- 
der, with extenuating circumstances, is recognized 
in the modern Scotch law. The Scotch judges do 
not apply this doctrine of reducing the degree of 
the crime merely to cases of drunkenness, but to 
jany case in which the weakened intellect of the ac- 
cused is not sufficient to acquit him of entire respon- 
sibility, but still should be considered in measuring 
the enormity of the offense. 

In 1878, in Grange’s case (4 Cowper, 86), the de- 
fendant, while suffering from delirium tremens, 
killed a Scotch constable. Lord Deas, in his 
charge to the jurors, said that whether delirium 
tremens ever amounted to insanity was a question 
for them to decide. He also instructed them “ that 
a weak or diseased state of mind, not amounting 
to insanity, might competently form an element to 
be considered in the question between murder and 
culpable homicide.”” The verdict of the jury was 
|that they found Granger “ guilty of culpable homi- 
'cide, believing the act to have been committed 
| when he was laboring under delirium tremens.” 
| Granger was sentenced to five years of penal servi- 
| tude, the shortest term possible under the law. 


In 1876, in McLean’s case (3 Cowper, 334), the 
|lord justice clerk charged the jury that “ aberra- 
tions or weakness of intellect, not amounting to 
insanity, may legitimately be taken into account as 
modifying the character and punishment of a crimi- 
nal offense.” 

The doctrine of culpable homicide taken by the 
Scottish courts is not inconsistent or irreconcilable 
with the power of control test. The courts of Scot- 
land uphold both, and the two do not conflict. 
The weakness of intellect that mitigates a crime 
in Scotland is a weakness that does not amount to 
insanity. If it is a case of insanity, embraced within 
the scope of the power of control test, the defend- 
ant is entitled to an acquittal by the Scotch law. 
You may say that Granger should have been ac~ 
quitted because delirium tremens amounts to in- 
sanity. But Lord Deas stated that delirium 
tremens was not legally regarded as a form of 
insanity by any arbitrary rule of law. It was a 
question of fact for the jury, and the jury decided 
in Granger’s case that it did not amount to insan- 
ity. If the jury erred, it was not through any 
|fault of the law. The modern Scotch doctrine of 
culpable homicide, referring, as it does, only to 
cases which do not amount to insanity, is not within 
the scope of this article, which is solely confined 
to cases of insanity. Whether the doctrine is wise 
or foolish, it is not our purpose to discuss. As it 
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is neither included under nor conflicts with the 
power of control test, it may be passed by as for- 
eign to our subject. 

The next doctrine to be considered is that of 
moral insanity. Pinel and others define moral in- 
sanity to be that state which exists when the mind 
is sane but the moral faculties are diseased. 
Wharton and Stille, in their Medical Jurisprudence, 
say that “irresistible impulse is not moral insanity, 


defining moral insanity to consist of insanity of the. 


moral system, co-existing with mental sanity. 
Moral insanity, as thus defined, has no support, 
either in psychology or law.” 

Whether moral insanity, as defined by the alien- 
ists, is a “ groundless theory,” as one judge ex- 
pressed it, or whether it is entitled to the recognition 
that many physicians ask for it, is needless for us 
to discuss. 
been incorporated into the decisions of either Scot- 
land or England, and in this country it has been 
upheld in the decisions of only a small number of 
inferior courts and in the highest courts of but a 


few of the States, and in those instances the judges | 


obviously meant to express the same idea as would 
have been expressed, had they used the words 
irresistible or uncontrollable impulse or had given 
the power of control test. In Anderson v. State, 
the Connecticut case previously referred to, the 
court held that moral insanity might be taken into 
account as determining the degree of the crime. 
By moral insanity the Connecticut court meant 
the knowledge of right, but the lack of power to 
choose it. 

The Pennsylvania courts have, in several in- 
stances, referred to moral insanity. In Freeth’s 


The doctrine of moral insanity has not | 


subjugate the intellect, control the will, and render 
it impossible for the party to do otherwise than 
yield.” In the following year, in Smith v. Com- 
monwealth (1 Duvall, 224), a fuller discussion was 
given of the doctrine of moral insanity by Judge 
Robertson, in delivering the opinion of the Court 
of Appeals. Judge Robertson stated that a man 
may be impelled to do an act which he knows is 
_forbidden by both moral and human law. “ Yet, 
nevertheless,” he continued, “his will being 
paralyzed or subordinated, the uncontrollable appe- 
_ tite necessitates an act which he knows to be wrong 
and justly punishable. But, as he was a helpless 
puppet in the hands of Briarean passions, he is no 
more a fit subject of punishment than an animal 
without a controlling will.” Judge Robertson 
styled this moral insanity, but other jurists would 
call it irresistible impulse. As the trial court had 
given the test, holding a man responsible if he knew 
the act was wrong, the Court of Appeals reversed 
the judgment and the case was remanded for a new 
trial. 


The doctrine of moral insanity, as advocated by 
the Kentucky court, was, in reality, the same doc- 
trine that they now indorse, when they expressly 
state the power of control test. It is the same idea 
| under a different name. Clevenger says, in his 
| exhaustive work on the Medical Jurisprudence of 
Insanity, published in 1898, that “‘ the doctrine that 
|moral insanity going to the extent of destroying 
|free agency and moral responsibility excuses crime 
|when established by satisfactory evidence, is applied 
by the courts of many of the States, and seems 
to be gaining ground.” On the other hand, Taylor, 
|on page 780 of his Medical Jurisprudence, says that 


case, tried before the Criminal Court of Philadel- |“ moral insanity is not admitted as a bar to respon- 
phia in 1858, Judge Ludlow stated that moral or | sibility for civil or criminal acts, except in so far 
homicidal insanity seemed to be “an irresistible ,as it may be accompanied by intellectual disturb- 
inclination to kill, or to commit some other par-| ance.” The doctrine of moral insanity that Cle- 
ticular offense.” Judge Ludlow charged the jury|venger states is gaining ground is not usually 
in that case that if Freeth “was actuated by an/| referred to by the courts by the name of moral 
irresistible inclination to kill, and was utterly un-| insanity. In those courts the power of control 
able to control his will or subjugate his intellect, | test is usually given. Whether the moral insanity 
and was not actuated by anger, jealousy, revenge | that Clevenger and many of the alienists refer to 
and kindred evil passions,” he was entitled to an| must be accompanied by intellectual disturbance, 
acquittal. Although Judge Ludlow used the term! as Taylor indicates, before it will hold a man irre- 
moral insanity, the subsequent discussion that he | sponsible, it is hardly worth our while to discuss. 
gave showed that he meant to convey exactly the| The only moral insanity that has been considered 
same idea as to a test of responsibility as is covered by the courts is included in the power of control 
by the power of control test. test. Perhaps the few courts that referred to moral 

A few Kentucky decisions indorsed the doctrine | insanity as a proper test of responsibility, misin- 
of moral insanity, but in 1889, in the case of Mont-|terpreted the meaning that is given to moral 
gomery v. Commonwealth, the Kentucky court |insanity by the physicians. If they did, we must 
abandoned the expression, moral insanity, and gave | classify those cases according to the real meaning 
the usual statement of the power of control test. | expressed. As those cases are in harmony with 
In 1863, in Scott v. Commonwealth (61 Ky. 227),| the doctrine of irresistible impulse, they may be 
Chief Justice Duvall, in the course of the opinion, | properly classified as illustrations of that doctrine. 
indorsed the statement given by Judge Lewis in! The test of responsibility that we are advocating 
a case quoted by Wharton and Stille, that “‘moral|is the power of control test. If the doctrine of 
insanity relieves from accountability to human laws, | moral insanity is not inconsistent with that test, 
where its propensities exist in such violence as to | the discussion of it may be dismissed as irrelevant. 
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If it does conflict with that test, in so far as it|it have not been diligent, but because it does not 


conflicts, we refuse to accept it. 

The Supreme Court of Pennsylvania has adopted 
a rule of responsibility somewhat different from that 
of any other State. In 1882, in Coyle v. Common- 
wealth (100 Pa. St. 573), the trial court had quoted 
with approval the words of Chief Justice Gibson 
in the case of Commonwealth v. Mosler (4 Barr, 
264 [decided in 1846]), where he said that “ there 
may be an unseen ligament pressing on the mind, 
drawing it to consequences which it sees but cannot 
avoid, and placing it under coercion, which, while 
the results are clearly perceived, is incapable of 
resistance. 


nized only in the clearest cases. It ought to be 
shown to be habitual or at least to have evinced 
itself in more than a single instance.’ Justice 
Mercur, in delivering the opinion of the Pennsyl- 
yania Supreme Court, in Coyle v. Commonwealth, 
reaffirmed this language of Chief Justice Gibson, 
saying that “it certainly is not requiring too much 
to hold that it shall be shown in more than a 
single instance. We know no later case in this 
State where the precise question has been ruled 
otherwise.” The Pennsylvania doctrine cannot be 
accepted as a satisfactory solution of the problem. 
The requirement that the insanity should be 
“habitual or at least to have evinced itself in more 
than a single instance,” is not consistent with the 
teachings of medical science. Browne, in his Medi- 
cal Jurisprudence, says that “insanity may manifest 
itself in one who has hitherto appeared sane, in 
one criminal act.” The weakness of the position 
held by the Pennsylvania court is that it is too 
severe in its limitations upon the doctrine of irre- 
sistible impulse. While recognizing that there may 
be an insane impulse, it yet brands it as a dangerous 
doctrine. Pennsylvania so limits the doctrine of 
irresistible impulse that the Keystone State is, in 
reality, very little in advance of the States which 
tefuse to admit that there is such a thing as an 
irresistible impulse. If the power of control test 
is to operate fairly and successfully, it must not be 
hampered by the limitation which the Pennsylvania 
courts have imposed upon it. In practice, the 
Pennsylvania doctrine has proved a failure, for 
under it men, apparently insane, have been sent 
to the gallows. It is to be hoped that the Supreme 
Court of Pennsylvania will, in the course of time, 
tegister itself squarely in favor of a power of con- 
trol test that is unfettered and unhampered. 


The last test of responsibility that we will con- | 


sider is what may be termed the merits of the case 
test. There is excellent authority to sustain the 
Proposition that there can be no accurate test of 
responsibility which will hold for all cases, but 
that each case must be decided upon its merits. 
Bishop says: “ The test of insanity has never been 


The doctrine which acknowledges this | 
mania is dangerous in its relations and can be recog- | 


exist.” 

| Insanity is now almost universally regarded as 
| being a disease. It is true that no later than 1862 
|the lord chancellor of England said in the House 
,of Lords that “ the introduction of medical opinions 
‘and medical theories into this subject has proceeded 
|upon the vicious principle of considering insanity 
{as a disease.” But, notwthstanding the opinion 
‘of the lord chancellor to the contrary, it is gener- 
‘ally accepted at the present time that insanity is 
|a disease. Being a disease, it is claimed that there 
‘can be no definite and arbitrary test which will fit 
all cases. Dr. Ray, in his Medical Jurisprudence 
|of Insanity, in speaking of insanity, said that “the 
fact of its existence is never established by any 
single diagnostic symptom, but by the whole body 
of symptoms, no particular one of which is present 
in every case.” Judge Somerville, of Alabama, as- 
serts, in Parsons v. State, that “the courts cannot 
upon any sound principle undertake to say what 
are the invariable or infallible tests of such disease.” 
The courts of Alabama and New Hampshire favor 
the theory of having each case decided on its own 
merits. In State v. Jones (50 N. H. 369) the 
Supreme Court of New Hampshire said that it was 
a question of fact for the jury whether or not an 
impulse was irresistible. Judge Somerville favored 
the idea of having medical experts to give proof of 
the amount of self-duress in each individual case. 
But neither the Alabama nor the New Hampshire 
decision is in conflict with the power of control test, 
and both actually indorse it. In those cases the 
power of control test was given as a rule of law 
to guide the juries, and it was then stated that 
whether sufficient power of control actually existed 
in the case in question, to justify a conviction, was 
to be determined by no arbitrary legal test, but 
by the facts of the case. In New Hampshire it 
was a question of fact for the jury; in Alabama it 
was to be determined by medical experts. Some 
alienists, who are advocates of the merits of the 
case test, would likely differ with the New Hamp- 
shire and Alabama courts as to the wisdom of giving 
any legal rule of responsibility like the power of 
control test for the guidance of juries. Their plan 
would be to have each case decided solely and en- 
tirely on its merits without being hampered by any 
arbitrary rule of law. Under an ideal system of 
jurisprudence perhaps such a scheme would be 
feasible. It might be possible to do away with all 
fixed rules of responsibility, if the responsibility 
of the defendant was to be determined by men who 
were familiar with the inherent nature of insanity, 
and who combined with their knowledge of mental 
diseases a just regard of the duty they owe to 
society at large, on the one hand, and the duty 
they owe to the prisoner, on the other. But we are 
not considering what would be desirabie and fea- 





found, not because those who have searched for sible under the system of jurisprudence that might 
| 
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exist in some dreamer’s Utopian land. We are 
dealing with conditions as they actually exist, under 
the procedure that is in vogue in our courts. The 
criminal responsibility of the defendant is deter- 
mined by a jury of twelve good men and true. But 
jurors may be good men and true and still not know 
very much about insanity. The following quota- 
tion from a letter that I recently received from the 
superintendent of one of the largest insane asylums 
in the country perhaps exaggerates the deficiencies 
of our jury system, but it, at any rate, shows con- 
vincingly that some rule of law is necessary for the 
guidance of juries in ascertaining the criminal 
responsibility of prisoners. The superintendent 
writes: “Trial by jury, about which, in England 
and in this country, we boast so much, is in many 
cases very nearly a farce. I have had not a little 
experience in this direction. To have a jury of 
ordinary citizens sit as wise as owls to determine 
some of the most subtle questions that it is possible 
for a man to discuss, is a curious condition, to 
say the least. I have seen, again and again, in the 
court-room subtle questions in psychological medi- 
cine brought up and left for the consideration of | 
the jury, the judge throwing very little light upon 
the question. The jury retires and probably not a 
single individual in the box knows anything what- 
ever of mental operations.”’ Since jurors, as a rule, 
are ignorant concerning diseases of the mind, it 
becomes absolutely essential that there should be 
some test to guide them. In examining insanity 
cases in the reports I have frequently found in- 
stances in which the jurors have asked for fuller 
instructions on the subject of insanity. Without 
any rule of law to direct them, it would be unrea- 
sonable to expect that juries would intuitively de- 
cide the proper measure of responsibility to justify | 


a conviction. If there was no settled definite test | 
which juries were instructed to follow, they would | 
be legally justified in ignoring the modern liberal | 
rules of responsibility and going back to the rules | 
in vogue in Lord Coke’s time. The power of! 
control test represents the scientific research of a/| 
century. By doing away with all tests there is dan- | 
ger of losing the fruits of a century’s labors. The) 
situation is well expressed by Taylor, in his Medi- 
cal Jurisprudence, where he says that “there are 
no certain legal or medical rules whereby homicidal 
mania may be detected, each case must be deter- 
mined by the circumstances attending it; but the 
true test for irresponsibility in these analogous 
cases appears to be whether the individual, at the 
time of committing the act, had or had not a suffi- 
cient power of control to govern his actions.” 
The men who are best fitted to testify as to what 
constitutes the best test of criminal responsibility 
in insanity cases are the physicians who are in 
charge of our leading insane asylums. These physi- 
cians are brought into daily touch with all kinds and 
grades of insanity. Any test of which they may 
approve is the result of inductive reasoning based 





on a study of actual cases, from a daily contact with 
those in whom reason totters from its throne. ‘The 
superintendents of asylums observe the mental and 
physical actions of the insane patient, and by care- 
ful observation are able to determine the power 
he has to control his actions. The opinions of the 
physicians in charge of these great asylums, on 
matters relating to insanity, are apt to be nearer to 
the truth than the opinions of jurists who sit upon 
the bench and theorize about insanity without hay- 
ing had any contact with insane persons. 


In order to obtain the strongest possible testi- 
mony as to what constitutes the ‘best criterion of 
criminal responsibility, I wrote to the superintend- 
ents of a number of the largest insane asylums in 
the United States, asking their view upon the sub- 
ject. The list of men to whom I addressed my in- 
quiry was chosen because those men were at the 
head of leading institutions, representing every sec- 
tion of the country. In making my inquiry I was 
a seeker after the truth. In fact, at the time when 
I first conceived the idea of writing to different 
superintendents for their views, I was rather inclined 
toward the McNaghten test. But at that time my 
investigation had been confined entirely to the legal 
side of the subject. I asked each superintendent 
to whom I wrote if he favored either the 
McNaghten or the power of control test, and, if 
neither of those, then what test he did favor. To 
the inquiries sent out I received twenty-four 
answers. In every instance the response to my in- 
quiry was sent by the superintendent or chief 
physician of the institution. Out of the twenty- 
four responses received there was only one indorse- 
ment of the McNaghten test. It is certainly 
deserving of attention that the men who are the 


| best qualified of any men in the country to speak 


upon the subject of insanity should condemn the 
prevailing test of the courts with such practical 
unanimity. These men are not mere idle theorists. 
Their opinions are based on daily observations. 
Thousands of insane persons are under their super- 
vision, and their words have a value and import- 
ance which should not be under-rated. The only 
letter which I received sustaining the McNaghten 
test was from Dr. Mitchell, superintendent of the 
Mississippi State Insane Hospital. He gave a 
strong presentation of the arguments in favor of 
the current test. Dr. Mitchell says: “I am in sym- 
pathy, in the main, with the English and American 
decisions in regard to criminal responsibility. 
Such decisions are, in my judgment, based on 
proper principles of jurisprudence, and, in addition, 
are commended by public policy. Even a casual 
acquaintance with the insane, from my observation, 
will enable one to ascertain whether a party can 
discriminate between right and wrong, but I know 
of no means of ascertaining whether the party is 
uncontrollably impelled to do a criminal act, hence 
the sentimental view adopted by some of our alien- 
ists would work irreparable injury to society.” In 
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the letter sent by Dr. Mitchell there was no letter- 
head to tell whether he was a physician or not. 


His views seemed so at variance with those that I | 


had received from the other superintendents, and 
were so much in conformity with the prevailing 
legal view, that I wrote him again, asking if he 
were a physician or lawyer. In his reply to my 
second letter Dr. Mitchell said: “I am a physician 
and not a lawyer, but wish I were a lawyer, as our 
field is a narrow one in comparison with the bar. 
But Shakespeare says, ‘to mourn a mischief that 


is past and gone, is the surest way to bring a new! 


mischief on,’ hence it is best to accept the situation 
with becoming philosophy.” Nothing is further 
from my thought than to disparage the love of 
Dr. Mitchell for the legal profession. The fact 
that, although the son of a physician, I have 
chosen the legal profession for my life work is the 
best answer to any such criticism. But it must be 
admitted that the fond leaning that Dr. Mitchell 
has toward the bar modifies the importance of his 
views, as a physican, as to the best test of respon- 
sibility. A physician who wishes he were a lawyer 
is bound to be inclined more or less toward the 
legal view, on points on which the two professions 
disagree. The arguments of Dr. Mitchell are 
strong ones, but they are the arguments of the 
lawyer rather than of the physician. They are en- 
titled to weighty consideration, but it should not 
be used for the purpose of showing that the present 
test receives a sanction even in the ranks of the 
medical experts themselves. The overwhelming 
majority of alienists oppose the test that Dr. Mit- 
chell has advocated. When twenty-three experts 
oppose a rule to one that upholds it, that is as near 
to unanimity as is often found in these days when 
every man is permitted to think for himself. 


Dr. A. B. Richardson, superintendent of the Gov- | 
ernment Hospital for the Insane at Washington, | 
replied as follows: “ Alienists generally are agreed | 
that the old test of the knowledge of right and | 


wrong in the abstract, or even as applied to the 


particular act in question, is not sufficient, as many | 


a person clearly unsound mentally still retains such 


! wrong, but whether he is capable of controlling 
his acts.” 

From the Pacific coast comes the voice of Dr. 
Asa Clarke, superintendent of the Stockton State 
Hospital at Stockton, Cal., who says that “ many 
thoroughly irresponsible insane persons know the 
| difference between right and wrong, but their 
mental activities consist so largely of insane no- 
tions, imaginings and delusions, that this knowledge 
counts for but little in determining them whether 
|to act or to abstain from acting in an illegal way, 
hence I do not regard this knowledge of right and 
wrong as a full and just criterion of the responsi- 
bility of insane persons charged with crime. In 
my judgment the real test and the paramount 
question is as to whether or not the act complained 
of was the product or result of mental disease. A 
judge or jury being convinced beyond reasonable 
doubt upon this point little or no chance remains 
of an unjust verdict.” 

Dr. A. C. Rogers, superintendent of the Minne- 
sota School for Feeble-Minded, at Faribault, Minn., 
said in his reply: “I favor the idea that the accused 
person must not only have a knowledge of right 
and wrong, but must have the power to choose 
the one and abstain from the other.” Dr. Rogers 
is secretary of the Association of American Institu- 
tions for Feeble-Minded and is also editor of the 
“Journal of Psycho-Asthenics.” 

From Georgia comes the reply of Dr. T. O. Pow- 
ell, superintendent and resident physician of the 
Georgia State Sanitarium at Milledgeville, who 
thinks that persons should not be convicted, unless 
they “ have the power to do what is right and re- 
ject the wrong, as a large number of insane know 
right from wrong, but are dominated by delusions 
over which they have no control.” 

Dr. George L. Kirby, superintendent of the State 
| Hospital at Raleigh, N. C., aimed some well- 
He 
| wrote as follows: “ The real test of responsibility 
lis not a knowledge of right or wrong, with refer- 
ence to the particular act, but knowing the right 
jand knowing the wrong has the man the power to 


| directed blows at the present test in his letter. 


a knowledge. The true test, I take it, is the evi-| choose the right and avoid the wrong? It is not a 
dent existence of mental disease, as shown by other | question of knowledge, but the power to choose 
circumstances, coupled with the manifest inability | petween two courses of action. If he has not such 
of the individual to exercise the normal self-control | power, then his act is a product of disease and he 
with regard to the particular act in question; this | js not responsible. In every case of suspected 
want of self-control being due to the disease | insanity especial effort should be made to ascer- 
present.” |tain whether the criminal act is the result of morbid 

Dr. H. M. Quimby, superintendent of the Wor-| reasoning or is the product of mental disease. If 
cester Insane Hospital at Worcester, Mass., said|the act is the outgrowth of disordered reasoning, 
in the course of his letter: “In my experience there | if the man’s judgment is so enfeebled that he can- 
are but few insane persons, unless they be far | not properly estimate the natural relations of things, 
gone in dementia, who do not know the difference | if his will power is so enfeebled that he cannot 
between right and wrong. Many of them, however, | resist the powerful pressure from within that impels 
as a result of this disease, are unable to resist the | him to the deed, then the act may be said to be the 
promptings toward wrong acts. The proper test | product of his disease and is not criminal, no mat- 
of responsibility, as it seems to me, is not whether | ter how clearly he may understand the nature and 
a person knows the difference between right and! quality of the act, whether right or wrong, in the 
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eyes of the law, or how coherently and intelligently | and determining should be taken into considera- 


he may converse on ordinary topics, and plan and 
effect an ingenious escape from detection.” 

Dr. Hooper, superintendent of the State Lunatic 
Asylum at Little Rock, Ark., stated that his opinion 
as to the test for insanity was fully expressed in 
the power of control test. 

Dr. J. F. Calbreath, superintendent of the Oregon 
State Insane Asylum, which is located at Salem, 
expresses his opinion in the following forcible lan- 
guage: “I regard the rule of English courts, making 
criminal responsibility depend on knowledge of right 
and wrong, as crude and unjust. A person accused 
of crime should have a more rational and extended 
test accorded him, which would include his power 
to act in control of his inclinations. Many per- 
sons have the intellectual knowledge necessary to 
discriminate between right and wrong, and are yet 
impelled by uncontrollable moral impulses to act 
against their better knowledge.” 

Dr. Samuel B. Lyons, medical superintendent of 
Bloomingdale Asylum, located at White Plains, 
New York, gave the following response to my in- 
quiry: ‘‘ In general, I may say that it is recognized 
by medical men that an act committed by a man 
as the result of disease, he should not be held re- 
sponsible for; and many insane people know 
abstractly right from wrong and the penalty for 
committing a crime, but owing to their disease are 
unable to refrain from committing it, the pressure 
which their delusions exercise upon their minds be- 
ing greater than their ethical sense.” 

, Dr. J. S. Redwine, superintendent of the Eastern 


Kentucky Asylum for the Insane, at Lexington, | 
said that he thought that “in addition to knowing) 


right from wrong, a person should have power to 
act so as to carry out his choice.” 

I also received a response from Dr. Bigelow T. 
Sanborn, superintendent of the Maine Insane Hos- 
pital, at Augusta. Dr. Isaac Ray, perhaps the 
greatest writer upon insanity that America has yet 
produced, was for many years superintendent of the 
Maine Insane Hospital. The letter which I re- 
ceived from Dr. Sanborn was dictated in the very 
office and at the very window that Dr. Ray wrote 
one of the editions of his Medical Jurisprudence 
of Insanity. Dr. Sanborn has been true to the 
teachings of his illustrious predecessor, and he at- 
tacks the test adopted by most of our courts with 
a vigor that would have done credit to Dr. Ray. 
Dr. Sanborn says: “I, of course, believe that the 
rules established by many of our courts regarding 
the test of criminal responsibility of insane persons 
are radically wrong. If the knowledge of right 
and wrong, with reference to any particular act, 


is to be the test and that alone, I venture to say | 


that one-half or two-thirds of the patients in hos- 
pitals for the insane would be held responsible for 
any particular act they might commit and there 
would be a hasty withdrawal from such hospitals 
to the State penitentiaries. 





tion. A person may readily know that he is com- 
mitting a wrong act, but because of impairment of 
mind, particularly a diseased condition of the will 


|power and defective judgment, he is unable to 
| resist the wrong and choose the right.” 


From Illinois I received two replies, one from 
Dr. F. C. Winslow, .physician and superintendent 
of the Illinois Central Hospital for the Insane, lo- 
cated at Jacksonville, and the other from Dr. J. C. 
Corbin, superintendent of the Illinois Eastern Hos- 
pital, near Kankakee. Dr. Winslow, in discussing 
the question, stated that the knowledge by a per- 
son of the difference between right and wrong was 
not “a true test or a fair test, because so many 
insane people about whose mental condition there 
is no doubt whatever are able to discriminate and 
do discriminate continually between right and 
wrong. A man’s insanity cannot be determined by 
any one act, but affects, in a greater or less extent, 
his entire life and character, and in determining his 
responsibility for the criminal act that is the only 
test that I would consider of any value.” 

The superintendent of the Illinois Eastern Hos- 
pital expressed a deep interest in the problem oj 
arriving at a satisfactory test. He said that “ the 
question of responsibility for acts committed is a 
very serious question, indeed, and to a man who 
has been in personal contact with cases presenting 
all varieties of psychic abnormalities an answer to 
such a question becomes much more difficult than 
to a lawyer who simply theorizes about the matter. 
I must say that the longer I study the insane, es- 
pecially the so-called borderland cases, the more I 
am convinced that the simple knowledge of right 
and wrong as to a particular act is not, by any 
means, sufficient to enable us to place full respon- 
sibility upon a man because he has taken the wrong 
course. How many a man is simply a plaything in 
the hand of another of higher, more forcible intel- 
lectual activity? How often does a forcible sugges- 
tion, not necessarily hypnotic, play an important 
part, even in the activity of a mind nearest to the 
normal? And more yet—what of the numerous 
cases of parapsychoses, suffering from imperative 
conceptions and those possessed of an explosive 
will? What of the epileptic whose hand is uplifted 
and finishes a murderous deed before he is actually 
conscious of what he is doing? I realize, of course, 


\the dangerous chaos we would land in in case we 


attempted to solve all these problems in their de- 
tails, but it certainly appears to me that responsi- 


| bility from an act should not be placed upon a 


man simply because he knew the difference between 
right and wrong, but the volitional power should 
be made an object of a minute careful inquiry.” 
Dr. W. E. Stathers, superintendent of the West 
Virginia Hospital for the Insane, located at Weston, 


contends in his letter that insanity is a mental dis- 
ease and that the product of a mental disease cannot 
The power of choosing | 


be a crime. Dr. Stathers says: “ The real test of 
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the responsibility, in my opinion, is not a knowledge times was seized with an impulse to kill his wife, 
of right or wrong, with reference to the particular an impulse he found it impossible to resist, not- 
act or deed, but, knowing the right and knowing the ‘withstanding his devotion to her. On this account 
wrong, the question is: Has a man the power to he sought refuge in the asylum and did not dare 
choose the right and avoid the wrong?” separate himself from its restraining influences, al- 
Dr. William B. Lyman, superintendent of the though free while there from any homicidal or 
Wisconsin State Hospital for the Insane, at Men- dangerous tendency.” 
dota, Wis., very forcibly gives his approval of the Dr. Searcy, superintendent of the Alabama Bryce 
power of control test. Dr. Lyman’s letter is as Hospital, as Tuscaloosa, speaks of a class of per- 
follows: “To my mind there is but one way to sons that are “morally defective or imbecile, so 
answer your question. The right and wrong test, that they are not able to hold to the right or avoid 
as applied by the English courts heretofore and by doing the wrong act, knowing it is wrong.” 
most of our courts now, I believe to be radically 
wrong. It takes no cognizance of the will power 








































Dr. Henry P. Stearns, superintendent of the Re- 
|treat for the Insane at Hartford, Conn., and presi- 







































y of the individual, which is the very point to be con- dent of the Connecticut Medical Society, claims that 
2 sidered in weighing the responsibility for action. | « the derangement may affect something more than 
i Your position, as stated, that the person must not the intelligence as to the nature of the act, and 
d only have knowledge of right and wrong, but must thereby impair the capacity of self-control to such 
y have the power to choose the one and abstain from an extent that the conduct is no longer the outcome 
‘ the other, is the proposition to adopt as the legal! of normal mental activity, but, on the contrary, is 
s test for insanity.” the result of disease.” Dr. Stearns refers to an emi- 
y I sent a letter to Dr. Richardson, superintendent nent judge, the late James Steven, as having upheld 
oi the asylum at Norristown, Pa. His reply was,the power of control test. 

™ that “beyond all question the court which decides Dr. Frank C. Hoyt, superintendent of the Iowa 
of that ‘the accused person must not only have the fjospital for the Insane, situated at Mount Pleas- 
e knowledge of right and wrong, but must have the ant, summed up the situation in the following vigor- 
a power to choose the one and abstain from the} oys language: “I do not think any alienist can 
0) other,’ is the correct and only opinion which meets agree with the English courts, and most of ine 
ig the case of a lunatic.” American courts, that a man should be held crim- 
10 From Osawatomie, Kan., a place whose name is inally responsible for an act if he were at the time 
in linked in history with that of John Brown, I re- of the commission of the act capable of judging be- 
T. ceived another reply. Dr. Uhls, superintendent of tween right and wrong. Such ruling, though it has 
s- the Kansas State Insane Asylum, located at Osa- | been held for many, many years, is obnoxious to all 
I watomie, said: “I believe that these matters should | persons who are familiar with insanity in its various 
ht be decided with a view to the fact that it is not|forms. I could cite in the institution to-day hun- 
ly enough that the person simply shall know right! dreds of cases in which the patients were clearly 
n- from wrong, for there are many persons who seem | capable of judging between right and wrong, and 
ang to be able to determine very clearly both right | yet wholly incapable of controlling their actions. I 
in and wrong and yet under given circumstances can-|have in mind now a case in which the patient was 
el- not pursue the course they know to be right, |at times controlled by an intense homicidal mania. 
2S- neither can they refuse to pursue the course they | She realized that to injure any person would be 
nt know all along to be wrong.” wrong, and she did not wish to do so, and would 
he Dr. C. B. Burr, of Oak Grove Hospital, Flint,|go to her nurse, begging her to restrain her to 
us Mich., wrote as follows: “ The only just rule of law | prevent her from injuring someone, suffering most 
ive is the second one which you mention, namely, that |intense agony until she was under proper control. 
ive responsibility implies power on the part of the| This patient knew right from wrong, and even went 
red alleged criminal to choose the right and abstain|so far as to have the inclination to do right, but 
Hy from the wrong. The rule of law which you cite, | was possessed by an uncontrollable desire to injure 
‘Se, the ‘knowledge of right and wrong’ test, is anti- | someone.” 

we quated, unsatisfactory and unjust. There may bef Another reply to my inquiry was received from 
de- practically complete knowledge of right and wrong§| Dr. Martin W. Barr, chief physician of the Penn- 
1si- in the abstract and inability on the part of the}|sylvania Training School for Feeble-Minded Chil- 
1 a @ person beset to withstand the compulsion of a domi4|dren. This institution is pleasantly situated in a 
een nant delusion or place inhibition upon a morbi@| beautiful stretch of country at Elwyn, near Phila- 
uld @ impulse.” Dr. Burr is the secretary and treasurer |delphia. The name of the institution might lead 
| of the American Medico-Psychological Association, | many to believe that it was exclusively for those 
fest and is frequently called upon to testify as an expert|who are children in years. But this is a mistaken 
on, @ in insanity cases. Dr.. Burr mentions “the case of|notion. It is for those who are children in mental 
dis- § a gentleman, formerly under treatment in the East- | capacity, irrespective of their age. Among its in- 
not § ern Michigan Asylum, whose knowledge of right | mates, numbering about a thousand, ate those of 

and wrong was as good as my own, but who at'!all ages. 








The writer will always retain a pleasant 
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memory of an afternoon and evening spent at Elwyn, 
one delightful spring day, a few years ago. The | 
visitors that day were treated to an admirable mili- | 
tary drill, given by the inmates, an excellent band | 
concert, given by two bands that were entirely com- 
posed of feeble-minded musicians, a very nicely | 
cooked meal, prepared by feeble-minded cooks and 
served by maids who were pretty, but were lacking 
in mental capacity. Dr. Barr, who is a frequent con- 
tributor to the magazines on questions relating to 
insanity, said in his letter that he was glad to have 
the question as to the test of insanity ventilated, 
since “ brutality on the one hand, and sentimentality 
on the other, have so long continud to obscure truth 
that the bandaged eyes of justice have become a 
reality rather than a mere symbol. Criminology | 
as a science,” Dr. Barr continues, “is assuredly | 
more the outgrowth of a positive demand of the | 


needs of the times, than a merely interesting subject will be some improvement, thus suggests that cases 


of investigation. With its teachings the earlier 
findings of the English and American courts are 
no more in accord than they are with the later 
evolved principles of sociology. The authority of 
such precedents must, therefore, inevitably pass 
away, and the first step toward that passing has 
been taken by the few courts that have endorsed 
the power of control test.” Dr. Barr mentions sev- 
eral classes of persons who are criminally irre- 
sponsible. One class is that of the moral imbecile, 
who is “absolutely lacking in the moral sense, be- 
cause born without it, and, therefore, incapable of 
appreciating moral values, in spite of an appearance 
often of marked intellectuality. Again there are 
highly emotional natures capable of insane out- 
breaks under peculiar circumstances, who at other 
times are entirely rational. And yet another class 
who are subject to delusions, and who act under a 
compelling force, which is to them the higher law. 
These surely are not normal people. In any case 
I believe the will will be found in abeyance, in sub- 
jection, or totally diseased and enfeebled. Can such, 
therefore, be accounted responsible?” 

The remaining response of the twenty-four that I 
received is from Dr. John W. Ward, medical di- 
rector of the New Jersey State Hospital at Trenton, 
a physician whose reputation is not confined to the 
State of New Jersey. Dr. Ward writes as follows: 
“TI exceedingly regret that there seems to be quite 


a chasm between the legal and the medical aspect | 


as to criminal responsibility. The old English test 
of ‘ Right and Wrong’ is simply barbarous. 
of men have been hung under that test, about whose 
insanity there was no doubt in anyone’s mind who 
knew anything of the insane condition. We have 
scores of patients under care in this institution, some 


of them highly homicidal and suicidal, who know | 


the difference between right and wrong as well as 
any persons outside of the walls of the hospital 
who are considered sane. I am not unfrequently 


told by patients, ‘Why, doctor, if I should murder 
you, they could not hang me or convict me of 


| other. 


Scores , 


any crime. I am insane.’ Such persons have as 
full an appreciation and as clear a conception of 
infraction of the decalogue as a sane clergyman 
in the pulpit. The additional test, held by some 
of the courts in the United States, that one must 
not only know the difference between right and 
wrong, but must have the power or ability to choose 
the one and abstain from the other, helps it some. 


|The question becomes a delicate one to consider 


even on this ground, from the fact that a man in 
a drunken brawl, or a man in a high passion, under 
the impulse of the moment, has not the power or 
ability to choose the one and abstain from the 
When a man in high passion commits a 
murder and kills a fellow patient, the result of the 
will power does not come into question.” Dr. 
Ward, although repudiating the test of the English 
courts and admitting that the power of control test 


of drunkenness and of high passion throw diff- 
culties in the way, when it is attempted to put 
‘the power of control into operation. But cases 
of drunkenness will interfere in no way with 
adoption of the proposed test. Drunkenness and 
insanity are dealt with by the law as separate and 
distinct subjects. Different rules are provided for 
each. It is not proposed to give the power of 
control test where drunkenness is interposed as a 
|defense. That test is only to be given in cases of 
|insanity, and drunkenness is not considered by the 
|courts as being a branch of insanity. The proposed 
{rule would never acquit a man merely because he 
/was drunk at the time of committing the offense, 
| because he is not entitled to the benefit of that rule. 
'He is merely entitled to the rules, imbedded in the 
|law, for the protection of those who are intoxicated, 
‘at the time a crime was committed. Drunkenness 
| presents an interesting phase of criminal responsi- 
| bility, but by the arbitrary boundaries fixed by 
‘the courts, the cases of drunkenness are in no man- 
‘ner affected by the rules of insanity. In the actual 
‘trial of criminals it would, therefore, be impossible 
| for a man, who was drunk when a deed was done, 
to take advantage of the liberal test which it is 
proposed to give in cases of insanity. The case of 
Kriel v. Commonwealth (5 Bush, 362) illustrates 
ithe law on this matter. The court in that case 
| distinguished between drunkenness and that form 
of insanity, of which excessive drinking is the 
underlying cause, pointing out that drunkenness 
may mitigate, though not excuse, the crime, while 
insanity, even though caused by alcoholism, may 
operate as a complete defense. Cases of drunken- 
ness, therefore, present no difficulty to the opera- 
tion of the power of control test. 


But the class of cases in which an act has been 
\done in a high passion offers the most serious 
| obstacle that exists to the: successful application 
|of the power of control test. There are two 
| divisions of the class of cases in which passion is 


, i ight 
‘an element, causing difficulties in the way of apply- 
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ing the power of control test. One is where sane 
persons, with minds that are undiseased, commit 
acts of violence in fits of rage, resentment or passion. 
The other is where madmen, actuated by feelings 
of revenge, avenge some wrong done to them by 
another. 

In cases where men have sane minds, but act in 
a high passion, the power of control test would 
not be sufficient to excuse them. If the mind is 
undiseased, the person retains the power to choose 
whether or not he shall perpetrate a certain deed. 
I would be unwilling to concede that there could 
be an irresistible impulse unless the mind were 
actually diseased. There may be provocation for 
the deed. The defendant’s feelings may have been 
aroused and his anger kindled; but if his mind is 
sane he is still able to be the master of his emotions. 
The provocation might be sufficient to reduce the 
degree of the crime, but it would not acquit him 
on the ground of insanity. Mr. Justice Hunt of the 
United States Supreme Court, in a case previously 
cited, stated that cases of irresistible impulse “ are 
to be carefully distinguished from those where 
persons in the possession of their reasoning facul- 
ties are impelled by passion merely.” Erskine, in the 
Hadfield case, said: “‘I cannot allow the protec- 
tion of insanity to a man who only exhibits violent 
passions and malignant resentments, acting upon 
real circumstances; who is impelled to evil from no 
morbid delusions, but who proceeds upon the ordi- 
nary perceptions of the mind.” A violent temper 
or an excitable disposition will not excuse a man 
on the ground of insanity. It is the duty of a 
man to control his temper and not work himself 
up into a passion. Cases of this type will not be 
entitled to the exemption from liability which the 
power of control test affords, but the difficulty 
comes in distinguishing these cases from 
where men are really the victims of an insane 
impulse. It is possible that at times delicate dis- 
tinctions will be necessary, but the only solution of 
the problem seems to be to have the jury decide 
in each case whether the act was the result of an 
insane impulse or merely of a passionate outbreak. 
If the former the accused is entitled to an acquittal. 
If the latter he should pay the penalty of the law. 


those 


In the case of madmen, who commit a deed from 
passion or revenge, it would be very rarely, indeed, 
that the act could not be traced to insanity. But 
even if a case should arise in which a madman knew 
a particular act was wrong, and he had sufficient 
will power to refrain from doing that act, he would 
be still unpunished by the law. Even at the time 
of Lord Coke it was against the policy of the law 
to execute a man who was mad after judgment. 
Lord Coke said the end of punishment was the 
striking of terror into others, but the execution of 
a madman had not that effect. Sir John Hawles, 
in the trial of Bateman, in 1685, said that “it is 
inconsistent with religion, as being against Chris- 
tian charity, to send a great offender quick, as 


it is styled, into another world, when he is not 
of a capacity to fit himself for it.” In the case 
of madmen there is thus no probability that the 
madman would fail of acquittal under the power 
of control test, but even if he should be convicted, 
he would yet have another hold on the law, since 
the law forbids the execution of madmen. 

The superintendents of the various asylums that 
have been quoted, give convincing reasons to show 
that the McNaghten test should be repudiated by 
the courts. Their testimony shows that Chief 
Justice Dillon, of Iowa, expressed the situation but 
mildly when he admitted in State v. Felter, that 
“perhaps the profession of law has not fully kept 
pace with that of medicine on the subject of in- 
sanity.” In the development of the law on the 
subject of insanity we are able to trace a gradually 
increasing knowledge on the part of jurists of the 
true nature of insanity. There have been legal 
authorities who asserted that if a man was proved 
guilty of murder he should be executed, whether 
sane or not, for if he was sane he deserved it, and 
if he was insane it would do him no harm. 
Such barbarous teachings, it is needless to say, are 
repudiated by leading jurists everywhere at the 
|present time. But if it be proved that such a dis- 
|ease as a homicidal mania may exist, the following 
|words from William A. Hammond are not, after 
\all, very different from the barbarous teachings of 
| the past that were referred to. Mr. Hammond 
| said, in the “ North American Review,” for Novem- 
‘ber, 1882, that: ‘“‘A man with murderous tenden- 
cies which he is unable to restrain is as much an 
|enemy to society as a ferocious tiger or a mad dog, 
and ought to be dealt with in quite as summary a 
| manner as we deal with these animals.” 


The time has come to abandon the ground taken 
by Mr. Hammond and others. Insanity is a disease 
and should be treated as a disease. The conflict 
twixt law and science should cease. It is time for 
the courts to cease maintaining the McNaghten test 
merely because it is old, remembering that the 
wisdom of one generation may seem the height of 
absurdity to a later. The courts should not reject 
the overwhelming array of evidence that the medi- 
cal authorities produce to show that the McNaghten 
test is defective. Every medical witness that has 
been quoted in this case has testified that a man 
may be conscious of what is right and wrong, and 
yet be powerless, through cerebral defect or disease, 
to choose the right and abstain from the wrong. 
The courts should no longer uphold an old test 
merely because it is old and taboo a new, because 
it is new. The power of control test is in accord- 
ance with the dictates of humanity and reason. The 
courts that are repudiating it are repudiating the 
results of modern science. But in my advocacy 


of a humane rule, I have not lost sight of the due 
regard that should be paid to the interests of so- 
ciety. Since 1800 it has been provided by statute 
in England that a person acquitted of a capital 
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crime, by reason of his insanity, shall be’ confined 
in an asylum, at his majesty’s pleasure. Such a pro- 
vision is an admirable one, and similar laws have been 
enacted in many of our States. I would suggest that 
a suitable provision for one of our States, that a 
person acquitted of a capital crime, because of his 





questioned documents themselves, especially wills, 
deeds, contracts, and such important legal docu- 
ments. It is inevitable that this practice shou'd 
increase, especially in view of the prevalent 
idea that the typewriting machine affords a means 
by which the forger is protected. Study of the ques- 


insanity, should be kept in confinement in an insane | tion, however, shows that the typewriting machine 
asylum until such time as a board of lunacy, consist- | does not afford a protection to the criminal, but is 
ing of three physicians, should declare the man to | frequently the means by which it is possible to trace 
be perfectly sane and safe to go at large, and the|a document to its source. This is particularly true 
action of the board had received the approval of | of threatening, defamatory and obscene letters con- 
the governor of the State. By requiring both the| taining considerable matter, the identification of 


board of lunacy and the chief executive of the State 
to consent to the dismissal of the confined man, 
there would be little danger of a dangerous man 
being set at liberty. 

The provision requiring the insane man to be con- 
fined, if acquitted because of his insanity, is sufficient 
protection to the interests of the community. Hav- 
ing thus made ample provision for the welfare of 
the community at large, it is but just and right that 
we should provide for the benefit of the accused 
man a test of responsibility that will not leave the 
brand of a felon upon one whose act was the 
product of a diseased mind and not of a guilty 
intent. The power of control test has already gained 
converts from the courts of a number of States. 
But the agitation in its favor will be unrelenting 
and unceasing until it has received the approval 
of every court in the United States and Great 
Britain. 

Ann Arsor, Micu., October, 1901. 

4 -—-— — 


TYPEWRITING EXPERT TESTIMONY. 


By AvsBert S. OsBorn. 





It is reported that the sultan of Turkey proposes 


which has heretofore depended almost entirely upon 
an expert examination of the handwriting. 

The fact that a document is shown to have been 
written on a certain machine does not necessarily 
prove who wrote it, but is frequently confirmatory 
evidence of great value and may show conclusively 
that the document is a fraudulent one and in some 
cases that it must have been written by a certain 
person. 

In the first place a study of this question is fre- 
quently of the utmost importance in connection with 
the dates of questioned typewritten documents 
which, of course, purport to have been written at 
some certain past time. It is, of course, easily 
shown that typewriters of the various kinds were 
manufactured. not earlier than a certain date, and a 
document purporting to bear a date prior which was 
written on such a machine must, of course, be 
fraudulent. Details in machine construction shown 
| by the written result often indicate in this way the 
|dates of documents written quite recently, as 
| changes are constantly being made in the different 
| kinds of machines in use. 
| The first machines made, for instance, used a flat- 
| faced type, writing on a curved surface, and later 
|type was made with a concave face, which differ- 
ence in construction shows a difference in written 
result that is unmistakable. The improvements in 





to exclude the typewriter from his dominions. This| the machines in use and the successive types of 
is to be done, it is explained, because this product | machines produced and changes in whole fonts of 
of western civilization renders it possible to pro- | type and in individual letters have each well- 


duce seditious and fraudulent documents with no 
means of discovering their source. 

This news item may be true or not, but it makes 
the sultan voice a prevalent impression on the sub- 
ject and the increasing use of the typewriter in the 
production of fraudulent writings has created an 
urgent demand for such knowledge and skill as will 
lead to the identification of such documents and the 
discovery of their authors. 

Results are here given of experience in such cases 
and of some experiments in methods and means for 
identifying disputed typewriting, together with ob- 
servations resulting from a critical study of various 
phases of the subject. 


Confirmatory typewritten letters and documents of 


various kinds are now frequently produced to sus- 


| pronounced characteristics that indicate unmis- 
| takably, within certain limits, when a particular 
typewriting was produced. For instance, type- 
writing of a No. 6 Remington or typewriting of a 
No. 2 Smith-Premier, the two machines now most 
used, could not have been written before a certain 
definite time. This technical knowledge not being 
in the possession of the forger, or more likely the 
point not ocurring to him, he frequently produces 
his document on a machine the writing of which 
shows conclusively that the document is fraudulent. 

The work of a typewriting machine in actual use 
gradually deteriorates from the time it is first used 
until it is worn out, and, this being the fact, it be- 
comes possible within certain limits, knowing what 
particular machine a fraudulent document was writ- 





tain signature forgeries and fraudulent claims of | ten upon, to determine that it was not written on the 
many kinds, and the typewriter is also being used | date it bears, which in many cases is a matter of 
more to write the subject matter of all classes of! very great importance. 


This can be shown by pro- 








3 Oo if 


int 





ywrea 





ost 


ing 
the 
ices 
lich 
ent. 
use 
ised 
be- 
what 
writ- 
1 the 
-{ of 
pro- 


THE ALBANY LAW JOURNAL. 








ducing specimens of typewriting written on this | type faces. These five possibile dbicisities render it 
machine arranged chronological order, which will | possible to describe the characteristics of the work 
show the development of certain characteristics or | of a typewriting machine with great detail, and with 
defects that become permanent after certain dates, | sufficient matter for examination and comparison it 
and a comparison of these specimens with the docu- becomes possible to show definitely that a certain 
ment in question will frequently show that defects, | typewritten document in question was or was not 
for instance, that did not develop until after Janu- written upon a certain machine. 

ary or February, 1900, appear in a document dated| In the matter of alignment, or relations of char- 
December, 1808. If this can be shown, as it fre-| acters to each other, it is apparent that each 


quently can be, the document must be fraudulent. | character may occupy one of nine positions. Each 


To one who has not investigated the question, |letter occupies an imaginary square,—in ordinary 
typewriting on two machines of the same manu- | typewriting ten to the inch horizontally and six to 
facture, or two machines of different manufacture | the inch vertically—and may be described as 
with similar fonts of type, seem exactly alike, when, | occupying the upper middle, left or right hand 
as a matter of fact, careful examination shows that| position in such square, or middle, left center or 





werea 


each machine, even when new, has a distinct indi- 
viduality and, under favorable conditions, its work | 
can be 
machines. An experiment shows that a word of 
only four leters written twice on each of twelve | 
machines of the same manufacture, the same age | 
and of consecutive manufacturers’ numbers, showed | 
that the two specimens from each machine could 
easily be paired after being mixed up in any man- 
ner, thus showing that only four characters out of 
more than eighty had sufficient individuality to 
identify each specimen. 

Typewriter types are either attached to a type 
wheel or wheels in one or two sections or, as is 
usually the case, are attached to the ends of movable 
arms or bars. It is impracticable to so attach these 
separate type that the printed letters bear an exact 
relation to each other, like printing type, and these 
variations in position afford one means of showing | 
the distinctions in different machines. In those | 

machines especially in which the letters are placed | 
on the ends of swinging bars it is evident that differ- | 
ences in relations of letters to each other, or lateral 
and vertical alignment, are matters susceptible of | 
inevitable variation, and these possible variations, 
which in number extend into the thousands, in many 
cases show unmistakable individuality. In many 
instances it is even possible to distinguish the type- 
writing of one operator from that of another on the 
same machine, although such variation is within a 
certain limited field. Machines entirely new, as 
sent out from the factory, show differences that may 
be easily shown to exist, providing sufficient matter 
is produced for examination and comparison and 
the proper instruments are at hand. 

The examination of the type impression on the |! 
paper should be made in five distinct ways: First, 
The shape, size and style of the character itself. | 
Second, The relation of the letter or character to 
other adjacent letters and characters, or vertical and | 
horizontal alignment. Third, The vertical position | 
of the character in relation to the line of writing — 
that is, its perpendicularity or slant. Fourth, The 
intensity or difference in impression of the upper. 
lower, right, or left sides of each character. Fifth, 
Examination of the impression or print of the char- 
acter to discover defects, bruises, or breaks in the 








distinguished from the work of other | i 


right side, or lower middle, left or right. Each 
character may be described also as perpendicular or 
inclining to left or right a certain number of 
degrees, and may be described as printing uniformly 


|or with heavier impression at top, bottom, left or 


right. 

With a machine that has been in use for some 
time the fifth point referred to above is frequently 
sufficient alone to identify the work of a type- 
writing machine, for, as a matter of fact, machines 
in actual use show many defects, depending upon 
the accuracy with which they were made and 
adjusted and the length of time and the care with 
which they have been used. These defects in the 
type faces, in their indefinite number of possible 
variations, show individuality that is unmistakable. 

The extent and conditions under which type- 
writing expert testimony can be used and the 
admissability of genuine typewriting simply for 
comparison with a “disputed typewriting” are 
| questions for the courts, but certainly the tendency 
is toward that procedure that will tend to show the 
fact and thus serve the ends of justice. 


RocuesterR, N. Y., August, 1901. 


aint icatideisine 
A RECENT CONTEMPT CASE IN CHICAGO, 


It has been reported that Judge Hancey, of 
Chicago, has recently punished for contempt of 
court the editor and one of the reporters of the 
Chicago American, a newspaper of that city. If the 
reports of the case in the press be correct, it would 


| seem that the contempt proceeding was based upon 


| an article charging that a decision of the judge had 
been inspired by improper or corrupt motives. If 
it be the fact that the comments complained of were 
made after the matter had passed out of the judge’s 
hands, we disapprove of the policy pursued in 
holding the respondents liable for contempt. 

One of the latest decisions on this general subject 
by an appellate tribunal was that in Re Hughes, in 


the Supreme Court of New Mexico, December, 1895 


(43 Pac. 692). The opinions in that case are val- 


uable not only for their reasoning but because they 
cite nearly, if not quite, all the important American 
authorities up to the date of their rendition. It 
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was held that a publisher and editor of a newspaper | disapproval of the condition of the New York law, 
in which an article is printed expressly attributing | because it does not give the judiciary power enough 
improper personal and political motives to the court | to protect the administration of justice during the 
in the institution of a disbarment proceeding then | actual pendency of proceedings. Observation of 
pending may be summarily punished for contempt, the policy of the press here, however, would not 
although it was declared that such article was inad- suggest the necessity of extending the power to 
vertently suffered to appear and that no contempt | punish for criticism or animadversion published after 
was intended. Among authorities cited is the fol-| a judge’s connection with a case had terminated. 
lowing language of Judge Cooley, in his Constitu-| A judge who has been defamed has a civil remedy 
tional Limitations: “It has also been held in many | for libel; and, what is still more to the point, a 
cases that the publication of an article in a news-| prosecution for criminal libel will lie. We deem it 
paper commenting on proceedings in court tan | snes expedient and more in consonance with 


pending and undetermined, or upon the court in| 


its relation thereto, made at a time and under cir- 
cumstances calculated to affect the course of justice 
in such proceedings, and obviously intended for that 
purpose, may be punished as a contempt, even 
though the court was not in session when the publi- 
cation was made.” 
sideration that courts, as well as juries, may be 
mentally swayed and morally intimidated by attacks 
in the press. It is proper, therefore, that the author- 
ity to punish the same as contempt, if made during 
the actual pendency of a proceeding. should be rec- 
ognized. Further than this we would not go. The 
opinions of the majority of the Supreme Court of 
New Mexico, citing a limited number of judicial 
utterances, intimate that the right to punish for 
contempt should extend to journalistic attacks made 
after the conclusion of the particular proceedings 
upon which they are based. It will be noticed, 
however, by an examination of the subsidiary opin- 
ions, that two members of the court refused to 
sanction this view, citing among other decisions that 
of the Supreme Court of Illinois, in People v. Wil- 
son (64 Ill. 214). 


In most of the States of the Union the power 
to punish for contempt is treated by the courts as 
an inherent one, which legislatures may not limit 
or take away. . 
found in England for the punishment as contempt 
of language published at any time and having only 
a general tendency to undermine popular respect 
for the courts. But as the power is inherent, we 
think American courts may well modify its histori- 


cal scope and limit its exercise to instances of | 


attacks upon judges or courts anent proceedings 
that are actually pending. If judges are guilty of 
unjudicial or corrupt action, it will be a public bene- 
fit to have their malfeasance exposed. It has been 


suggested that the right to impugn the motives of | 


judges would lead to undue license of the press 
and general intimidation of the judiciary. We do 
not believe there is any real ground for such fore- 


Undoubtedly precedents may be. 


American institutions to trust to public prosecutors 
to protect judges against the abuses of the press, 
than to countenance a summary power of vindica- 
tion after proceedings have been closed, in which 
-the person aggrieved also exercises the judicial 
function.— N. Y. Law Journal. 


It is certainly a substantial con- , 


——— ¢———_ 
LAW IN A DEMOCRACY. 


At the opening exercises of the Woman’s Law 
Class of New York University an address was 
delivered on “ Law in a Democracy,” by Professor 
Isaac Franklin Russell, LL. D., who spoke, in 
substance, as follows: 


“ Our friends of the pulpit and the press are just 
now urging various measures of repressive legisla- 
tion against anarchy, with calm confidence that they 
will work smoothly and effectively. Treason, we 
are told, must receive a new definition; freedom of 
speech must be denied; immigration must be ar- 
rested; strikes for higher wages must be dealt with 
by compulsory arbitration; and the propaganda of 
Mormonism must be silenced by penal statute. 

“We have inherited from our English ancestors 
a body of dogma and assumption that makes this 
constant appeal to public force very easy and 
natural. Parliament is omnipotent; the king can 
do no wrong; and law is the perfection of human 
reason. Communities that have long been accus- 
tomed to kingly rule, aristocratic influence and mili- 
tary despotism may never have discovered the errors 
involved in these assumptions. But in free, pro- 
gressive and democratic societies the mischief and 
futility of moral and sumptuary legislation are 
clearly discernible. 

“We approach the solution of these and many 
other hard problems by an inquiry into the nature 
and source of law. To the Oriental law often ap- 
| pears as a divine revelation of eternal truth, guarded 
|and expounded by a priestly class, generally for 
| money; to the war-ridden masses of continental 


beding. In the State of New York, where the leg- Evrope it is the will of a king ruling by divine 
islature has assumed to codify the law of contempt | right; but to Anglo-Saxon freemen it has become 
and the Court of Appeals has acquiesced in such a principle of voluntary action adopted for self- 
assumption of power, and, therefore, newspapers | government by a democratic society. 

enjoy large immunity in criticism upon the judi-|; “Mr. Frederic Harrison, writing his reminis- 
ciary, experience shows that aspersions upon the | cences of George Eliot, mentions a request once 
judges are very rare. We have frequently expressed | made of his friend that she should lend the glamour 
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of her art to the description of an ideal society, | 
seme utopia where greed and competition had no | 
place. The novelist declined on the ground that | 
a moral crisis, which is always the real theme of | 
a good story, could never be developed in a perfect | 
society. 

“The follies of utopianism spring from the as- | 
sumption that law is perfect and is perfectly en- 
forced. The truth lies largely with the cynics who 
distinguish law from justice, who are shocked at 
the spectacle of dead-letter statutes, and who are 
never happier than when they are decrying both | 
law and lawyers. 

“Now, law is not an exact science. There can 
never be an ideal code universally applicable, ir- 
respective of heredity and environment. This is be- 
cause law is good or bad in accordance with its 
adaptation to the existing needs of mankind. Juris- 
prudence is the philosophy of positive law simply, 
.or rules of definite human enactment, and not of | 
that which is divinely and eternally right. Law) 
pestulates the presence of sin and the necessity of 
coercion and penalty. It is not a dream of Eden, 
of paradise before the tempter entered. Its concern 
is for the life that now is; its domain is the world 
we live in. It is not the mission of law to work 
out the perfection of individual character: that is 
the larger task which all must essay. The field of | 
justice between man and man is certainly wide 
enough, and external human conduct is all the 
jurist need concern himself to consider. 


“ Law, to the mind of the lawyer, is simply the 
doctrine announced by courts and enforced by public 
authority. It is the presence of force that distin- 
guvishes law from morality. Nor does it matter that 
this force is not external, but is applied by a self- | 
directing society. It is sufficient that the power and | 
purpose to enforce the judgment of the court are in 
some way made manifest and effective. 


“It has been said that New York is the best 
governed city in the world. Some believe it needs | 
books and instruction; others think its greatest need | 
is more policemen. It is certainly metropolitan and 
cosmopolitan and should enjoy a reasonable measure | 
of autonomy and be free from the ignorant domina- 
tion of the farmers, lumbermen and mountaineers 
of the interior. To the prohibitionist and the 
zealot for the re-establishment of a Puritan Sabbath 
we have only to propound this question: Shall | 
local self-government be abandoned, or shall our 
cities have home-rule? Shall we have a State con- 
stabulary system, or shall each town, county and) 
municipality continue to choose its own police | 
officials as well as its prosecuting attorneys and | 
the officers who summon the jurors, grand and petit, | 
to the court house? 

“From this point of view the outlook is not | 
gloomy, but is rather inspiring to one of lofty | 
purpose and restless energy. Utopia has no charm | 
for the novelist and no theme for his pen; nor has | 
it a forum for the advocate, for there the lawyer 


~- — 


| “liberty and property 


becomes the, priest, and forensic dispute sinks to 
the level of pulpit monologue. Universal and un- 
deviating virtue produces a maddening monotony 
of existence and drives the philanthropist and 
altruist in exile to seek a world of sin that there 


| they may lead a life of service and self-sacrifice. 


“And so the truth appears that law is but a 
human science, dealing with man’s external conduct, 
reflecting always the morality of its own age, and 
relying for its enforcement, among free peoples, on 
the will and purpose of local communities that it 


| is permanently imperfect and susceptible of in- 
| finite improvement up towards a standard of abso- 


lute righteousness which humanity can never attain; 


| and that the task of the individual, under popular 
| institutions of government, is simply to live out 
| his day and take his part in the work of advancing 


mankind to a point, ever retreating and vanishing, 


| where law seems to the vision of a good man to 


be the perfection of human reason.” 
a 


THE CONSTITUTIONAL “RIGHT OF RE- 
FUSAL TO DEAL” AGAIN. 


In an article in a recent number of the JouRNAL 
I discussed the decisions in People ex rel. Rodgers 


|v. Coler (166 N. Y. 1), and People ex rel. Treat v. 
| Coler (166 N. Y. 144). 


In an article (in form a 
letter) in the October number the Hon. Charles 
E. Patterson, of Albany, somewhat severely criti- 
cises the views presented in my article. 

It will here suffice to consider one only of these 
decisions by way of illustration. What I shall say 
of it can readily be applied to the other. 

In the Treat case was under consideration the 


| effect of a statute that in substance required the 
| insertion in certain contracts entered into by munici- 
| palities, of a provision that any stone required for 


the performance of such a contract be of a certain 
character, i. e., prepared for use within the State. 
The court not only declared this statutory pro- 


| vision unconstitutional, but, in case of a contract 
| drawn in pursuance of this requirement, allowed the 
| contractor to recover against the municipality not- 
| withstanding that he had, in direct violation of the 
|terms of the contract, used stone prepared for use 


without the State. 
others) 


This on the ground (among 
that the statute invaded the rights of 
” of the municipality, as well 
as of the contractor. 

Unfortunately for the purpose of readily obtaining 
a clear understanding of the effect of this decision, 
there was, in addition to the question involving 
what I have termed the “ right of refusal to deal,” 


|an entirely distinct one, namely, that of the power 


of the legislature to constrain a municipality to 
this form of contract. This is a question of broad 
scope, and might be raised in a great variety of 
cases of municipal contracts. It is one question 
whether, in this or any other given case, a statute 
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prescribing a particular form of municipal contract 
is invalid as exceeding the proper limit of control 
by the legislature over municipal corporations. It 
is entirely another question whether a contract is 
invalid in that it provides for an exclusive course 
of dealing (in the Treat case, as to a particular 
article; in the Rodgers case, as to particular per- 
sons). The confusion of mind into which Mr. 
Patterson has perhaps not unnaturally fallen, results 
from his failure to observe this distinction, upon 
which I should probably have laid greater emphasis 
in my previous article. 

Now, as before, I refrain from discussing the 
question of the power of the legislature to constrain 
a municipality to this form of contract. That it 
has such power seems to me to have been unan- 
swerably shown in the dissenting opinion of Chief 
Justice Parker in the Rodgers case. He there char- 
acterizes the municipality as a mere agency of the 
State and as such subject to the control of the 
legislature. 

In this view the municipality entered into the 
contract now under consideration, merely as an 
agent acting under binding instructions. I am 
unable to see that the particular character of the 
agent, or the particular source of its authority, has 
any bearing upon the question now under discussion, 
namely that involving the right of refusal to deal. 

The case might as well have been that of a purely 
private corporation-or even that of a private indi- 
vidual acting under instructions from another. 
Nor, to go a step further, am I able to see that 
it has any bearing, that it was an instructed agent 
and not a principal that entered into the contract. 


Eliminating then all immaterial considerations, 
the situation as presented in the Treat case was as 
follows: A corporation (no matter of what char- 
acter, whether municipal or purely private, or, if 
you please, a mere private individual) had entered 
into a contract. for the construction of a sewer. 
Through what was, if you please, a mere eccentric- 
ity on the part of the corporation, or a whimsical 


preference for home productions, it was provided | 


in the contract as a condition of right to payment, 
that any stone required for the purposes of the 
contract should be stone prepared within the State. 

The contractor, wholly or in part, uses for the 
performance of the contract stone prepared without 
the State. Is there any doubt in the mind of Mr. 
Patterson that the contractor’s conduct is a defense 
in an action by him to recover the contract price? 
Yet, according to one, at least, of the grounds on 
which the decision in the Treat case was based, 
this seems to be absolutely no defense! 

Out of consideration for the delicate sensibilities 
of Mr. Patterson I have here abandoned the use 
of my “raw meat illustration,’ confining myself 
to sewers. (The contract in the Treat case was for 
the construction of a sewer). Of course I assume 
that Mr. Patterson finds references to sewers less 
offensive than those to meat. 


A word as to what seems to me to be the rather 
irrelevant criticism of my characterization of the 
decisions as constituting an “attack” upon the 
constitutional right of refusal to deal. The point is 
one of words rather than substance. If, as I 
ccntend, the guaranty of “liberty ” and “ property” 
contained not only in the Fourteenth Amendment 
to the federal Constitution, but in our State Con- 
stitution includes a guaranty of the right of refusal 
to deal, it protects a contract for exclusive dealing, 
whether, as in the Treat case, as to a particular 
article, or, as in the Rodgers case, as to particular 
persons. Whether a decision even by our highest 
court that fails to recognize such right as so pro- 
tected, is or is not properly characterized as an 
“attack” upon a constitutional right, I care little, 
so long as the effect of the decision is understood. 

Whether, as charged by Mr. Patterson, I have 
been guilty of a ‘“ misrepresentation” of these de- 
cisions, I am content to leave to the judgment and 
gcod sense of those that have had the patience to 
follow this discussion. 


“e 


FreDERICK H. Cooke. 
40 WALL Street, N. Y. Criry. 


— 


NOTABLE CONFLICTS BETWEEN ECCLESI- 
ASTICAL AND CIVIL COURTS IN IRE- 
LAND. 


The Constitutions of Clarendon sealed the fate of 
the ecclesiastical courts in England as to their 
jurisdiction in temporal affairs, but in Ireland the 
power of the bishops remained in certain cases down 
to the time of the Reformation in the sixteenth 
century. The reason for the exercise of temporal 
power by the bishops was an obvious one. Profound 
| learning was then confined almost exclusively to the 
| church; illiteracy was common among the hobility 
'and the populace. Kings were accustomed to refer 
| their disputes to Rome, and to abide by the de- 
| elaboie of the Holy See. 
| The writer has ascertained the following facts 
|concerning the jurisdiction of the ecclesiastical 


| courts from a careful examination of the authorities. 


| Down to the coming of the English to Ireland, the 
right of the Irish clergy to administer in temporal 
affairs was somewhat undefined and _ unlimited. 
| Agreeably to the old Roman laws, and to the spirit 
of the age, matters involving essentially question of 
right or sin were supposed to belong to the bishops 
as such. At the same time this position as temporal 
lords implied extensive jurisdiction. On that ac- 
count to the bishops as spiritual and temporal lords, 
| belonged questions of fact and right in connection 
with all civil matters. There can be no doubt that 
all civil pleas with the fines (the power of life and 
limb retained) could be disposed of by the ecclesias- 
tical courts. 

After the grant of Magna Charta, the assaults on | 
'the temporal jurisdiction of the bishops became 
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more frequent and systematic. The bishops were 
said to have usurped pleas which belonged to the 
crown, and for such intrusion the civil authorities 
frequently placed bishops on trial and fined them. 

Encroachments upon the temporal jurisdiction of 
the bishops became frequent, and in time the church 
was shorn of all its privileccs. Even in purely ec- 
clesiastical affairs the secular power interfered, and 
exercised concurrent jurisdiction. As a result of 
such intrusion and interference, Pope Urban IV 
addressed Henry in the year 1261, and remonstrated 
against the encroachments of the secular courts in 
ecclesiastical affairs. With what success the re- 
monstrance was attended with we do not know, but 
in 1272 we find the king laying claim to the dead 
body of an usurer which had been previously seized 
by the Archbishop of Cashel. The property of dead 
usurers, so early as the time of Henry II, was 
claimed by the State. That of living usurers was 
not, because they might repent. Twelve per cent 
was the highest interest allowed by the Roman law. 
It was the centesima, because the principal was 
supposed to be divided into one hundred parts. 
One part was taken every month and paid to the 
creditor — so that twelve of the hundred parts were 
taken every year. 





“In the year 1292 the Bishop of Cork, because | 
he tried pleas which were said to belong to the 
crown, was fined £130. While the English monarch 
endeavored to withdraw all jurisdiction from the 
bishops as temporal lords in matters of fact, there 
were many cases involving sin or right which he! 
allowed to be carried to the ecclesiastical courts. 
To these courts belonged, as admitted by the king, 
defamation, matrimonial cases, testamentary arrange- | 
ments, violence to clerics, or a violation of ec- 
clesiastical immunity; in fine, whatever constituted | 
a mortal sin. King Edward wrote to his justiciary | 
not to molest the ecclesiastical judges in reference 
to several matters. Adultery, fornication; a crime | 
for which a pecuniary fine was inflicted (especially | 
if the guilt of the defenders were established, and | 
if the defendant were a free man), also the non- 
closing of a cemetery; or, the leaving of a church | 
unroofed or devoid of decent ornament; all cases 
that entailed only a pecuniary mulct; questions aris- 
jing out of customary dues and tithes; actions 
brought by the rector against the rectory for the 
recovery of the greater or lesser titles, provided the 
one-fourth were not demanded; questions on cus- 
tomary mortuaries; cases in which a prelate as 
defender of a certain church demanded a pension; 
cases of defamation with some limitation —all of 
which were conceded to have fallen under the juris- 
diction of the ecclesiastical court.” 

“In 1297 the Bishop of Doun was proceeded 
against by quo warranio because he usurped pleas be- 
longing to the crown. In justification he pleaded 
precedent for his action, and the nominal fine im- 
posed on him was remitted.” 

In the course of time there was an effort made to 





withdraw from the ecclesiastical courts every case 
that did not essentially involve sin. 

Down to the Reformation in the sixteenth century, 
the exclusive right of the church to dispose of tes- 
tamentary, matrimonial and defamatory cases was 
undisputed. 

Since the Reformation, the great and predominant 
aim of all legislation, has been to emancipate the 
individual, and to separate church from State. 

Thus the temporal power of the bishops was 
gradually weakened by these frequent collisions with 
the civil authorities; and on the present day churches 
confine their jurisdiction wholly to spiritual affairs, 
and very properly leave the administration of justice 
to the civil authorities. 

JosepH M. SuLtivan. 

Or THE SUFFOLK (Mass.) Bar. 


4 ——_ 
NOT “ THE VILLAGE BLACKSMITH.” 


Under its spreading bankruptcy 
The village mansion stands; 

Its lord, a mighty man is he, 
With large, broad-acred lands; 
And the laws that balk his creditors 

Are strong as iron bands. 


His laugh is free, and loud and long, 
His dress is spic-and-span; 

He pays no debts with honest sweat, 
He keeps whate’er he can, 

And stares the whole world in the face, 
For he fears not any man. 


_ Week in, week out, from morn till night, 
Prince-like he runs the show; 
And a round of social gaieties 
Keeps things from getting slow — 
As the agent of his wife, of course, 
His credit’s never low. 
— London Punch. 


ere nS See 
A BIT OF HUMOR BASED IN FACT. 


Up in the mountains of North Georgia there was 
recently on trial before a rural justice of the peace 
a suit for damages against the Southern Railroad. 
The action was for injuries sustained by a farmer of 
that section, on account of his fence having been 
burned by sparks from one of the engines operated 
by the defendant company. The case was hotly 
contested, but the farmer won out through the 
adroitness of his counsel. In the course of his 
argument, couns« for the defendant read at length 
from Shearman oi. Negligence, and seemed to have 
the better of the argument until counsel for the 
plaintiff in his reply, said: “ Your honor, it would 
appear to me to be a contempt of court for a lawyer 
to get up here, in the good State of Georgia, and 
in one of her courts quote Sherman as an authority 
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in the defense of one who has set another’s property | If the plaintiff's father had been injured by the use 


on fire. Your honor is too well acquainted with 
Sherman and his fires to tolerate this sort of a thing 
for a moment, I am sure.” The remark had the 
desired effect. The old justice, raising himself to 
an upright position, purple with rage, exclaimed: 
“You are right, sir! you are right! Take a judg- 
ment for the full amount of your claim, together 
with interest, attorneys’ fees and costs. And you, 
sir,” turning to the amazed counsel for the defend- 
ant, “if you ever dare to read to this court from 
that book again, I will, sir, send you to jail, sir!” 
It is needless to say explanation was 
attempted. 


no 


Se 
Rotes of Cases. 


Imputed Negligence — Sale of Explosive Without 
Label as Required by Statute.—In Ives v. Welden, 
in the Supreme Court of Iowa (October, 1091, 87 
N. W. 408), it was held that under a statute of Iowa, 
providing that no gasoline shall be sold unless the 
vessel containing it has been labeled “ gasoline,” a 
seller’s failure to label a jug containing gasoline in 
the manner required constitutes negligence per se, 
so as to render him liable for injuries sustained by 
a minor daughter of the purchaser, who used the 
gasoline to start a fire under the belief that it was 
kerosene oil. It was further held that the knowl- 
edge of the father ordering kerosene oil, but receiv- 
ing gasoline, that the wrong article was delivered, 
is not imputable to the daughter, so as to relieve 
the seller from liability to her for a resulting injury. 
The court said in part: 

“The plaintiff was burned by the explosion of 
gasoline which she was using for starting a fire, 
supposing it to be kerosene oil. She was at the 


time about fifteen years of age, a member of her | 
father’s family and assisting in the general house- | 


work. A short time before she was injured her 
father went to the defendant’s store with a jug, 
which he testified he directed the clerk to fill with 
kerosene oil. As a matter of fact, undisputed, the 
clerk filled it with gasoline and did not label it as 


required by statute (sec. 2505). The jug was taken | 


home by the father, and the plaintiff supposing that 
it contained kerosene oil, poured some of its con- 
tents into a small can, and from there into the stove. 
She then lit it, when it exploded, and set fire to her 
clothing. The evidence is conflicting whether the 
father ordered gasoline or kerosene. The defendant 
claims that he ordered gasoline. But, as we view 


the matter, it does not materially affect this case | 


one way or the other. Section 2505 of the Code 
provides that ‘no gasoline shall be sold, given away 


or delivered to any person in this State until the | 


package, cask, barrel or vessel containing the same 
has been marked “ gasoline.” ’ 
dently for the protection of all persons in the State. 
It is to warn all that the substance they are handling 
is dangerous, and that its use requires extreme care. 


This statute is evi- | 


| of the gasoline, it would then be material, perhaps, 
| to inquire whether he ordered gasoline or kerosene; 
for, if he knew what the jug contained, the failure 
to label it would probably not constitute negligence 
as to him. But we have no such case, for it is 
absolutely beyond dispute in the record that the 
plaintiff herself had no knowledge that she was 
using gasoline, and, further, that the jug she took 
it from was one which was used for kerosene, and 
for that alone. As to her, then, the failure to label 
the jug as required by law was negligence per se, 
because it was a violation of a statutory requirement 
that it be marked ‘ gasoline’ before delivery to any 
person (Dodge v. Railroad Co., 34 Iowa, 279; Ford 
v. Railway Co., 91 Iowa, 179, 59 N. W. 5, 24 L. R. 
A. 657; Tobey v. Railway Co., 94 Iowa, 256, 62 N. 
W. 761, 33 L. R. A. 496; 1 Shear. & R. Neg., § 13). 
The trial court instructed the jury on the theory 
that, if the father knew that the jug contained gaso- 
line, and was negligent in permitting the plaintiff 
to use it, or in not informing her of the fact, such 
negligence on his part would defeat her recovery. 
In so instructing there is error. It has long been 
the settled law of this State that the negligence of 
the parents cannot be imputed to the child (Wymore 
v. Mahaska Co., 78 Iowa, 396, 43 N. W. 264, 6 L. 
R. A. 545, 16 Am. St. Rep. 449; Bradshaw v. Frazier, 
85 N. W. 752). Whatever diversity of opinion there 
may formerly have been among the courts on this 
question, it is now apparent that the tendency of 
modern decisions is in line with this holding (see 
1 Shear. & R. Neg. [5th ed.], § 78). Instructions 
I, 3 and 4 asked by the plaintiff are in accord with 
this holding and should have been given. For the 
error pointed out the judgment is reversed.” 


—_>—_———_ 
Bew Books and Rew Editions. 





| Eaton on Equity. By James W. Eaton. 
West Publishing Co., rgor. 


St. Paul: 


The fact that the talented and erudite author of 
this excellent treatise never lived to see a published 
copy of it, being called to his final reward while the 

book was going through the press, adds a pathetic 
| feature to its publication. Prof. Eaton, besides be- 
ing one of the most prominent members of the 
| Albany County Bar, professor of law in the Albany 
Law School, and lecturer in the Boston University 
Law School, had already made for himself an envi- 
| able reputation as a legal writer. The present work, 
which, unfortunately, proved Prof. Eaton’s last, is 
one of the well-known Hornbook series. The gen- 
|eral purpose of the author was to make a systematic, 
‘complete and reliable presentation of equity juris- 
prudence adapted to the needs of both the student 
and the practitioner. While exhaustive treatment 
of specific subjects is beyond the scope of the work, 
| it was found quite practicable to illustrate the appli- 
| cations of principles as fully as is useful in a general 





THE ALBANY LAW JOURNAL. 


479 





treatise. The author’s aim and object was to describe | discussion does not cover as much space as that 
the origin and development of equity as a system /|on injunction. Every lawyer knows the need of an 
as far as possible, with a view to assisting in a cor- | authority on these special remedies ready to his 
rect understanding of its principles and their appli- | hand, for when the writ is wanted, it is wanted at 
cation; to indicate the qualifications and limitations | once, and then there is no time to send to the law 
of each rule or principle, to show the scope of | library or the law book-dealer. It can be said with 
equitable remedies; and to illustrate the application | truth that in no book are extraordinary remedies 
of principles by the more recent cases. Owing to | treated more thoroughly, their uses better defined, 
the well-recognized fact that equity jurisprudence and the way of obtaining the writs and the privileges 
is experiencing a continuous growth and develop- | they confer more clearly stated. Spelling on In- 
ment, the more recent cases are of more value than | junctions is a splendid working tool, without which 
the older, and the author has done well in bearing | no lawyer in active practice can well afford to be 
this fact in mind, in preparing his treatise and using without. 

the later rather than the older cases for his illustra- 

tions. The work will be found well conceived and The Care of Estates. By Frederick Trevor Hill. 
admirably executed, being quite as comprehensive New York: Baker, Voorhis & Co., 1901. 

as any treatise upon the -subject contained in a} ‘The main purpose of this little volume of 175 


single volume. The style, like everything coming | pages is to direct the inquiries of executors and like 
from Mr. Eaton’s pen, will be found concise and 


| officials into such channels as will afford them a 
clear, showing a facility of precise expression well | practical, working knowledge of the every-day duties 
calculated to render the work both attractive in| of their trust. There can be no question as to the 
form and reliable in substance. | truth of the author’s statement that many of these 


; | officials enter upon the discharge of their duties 
A Treatise on Injunctions and Other Extraordinary | with very little or imperfect knowledge of what 


Remedies. By Thomas Carl Spelling. Second | will be required of them. The author has given 
Edition. Revised and Enlarged. In two volumes. | the work the form of question and answer, and there 
Boston: Little, Brown & Co., 1901. /are some five hundred queries propounded and re- 
It is now some eight years since the first edition | Plied to. Executors, administrators, trustees and 
of Spelling on Injunctions was issued. During the | 8Vatdians will certainly find the work avery valu- 
time intervening the work has been given a most | able aid in the proper discharge of their important 
favorable reception. It filled a real want, showing | duties. It is not within the purpose of the author 
careful discrimination and analysis of decided cases; | to attempt to make laymen their own lawyers (for, 
it showed not only the decisions of the courts, but | 25 he truly says, those who essay to manage estates 
the reasoning upon which they are based, and for | without competent legal advice are sure, sooner or 
accuracy and fullness of treatment probably has not | later, to come to grief), but the idea in its prepara- 
been surpassed by any other work on this subject. | tion has been to place them on their guard against 
The great extension of the field which the writ of | the making of mistakes. There can be no doubt 


injunction is to cover has rendered necessary a 
second edition of the work. The changes which are 
of the most practical importance consist of new 
illustrations and adaptations of principle, furnished 
by the courts of last resort. It is not claimed that 
every case reported since the first edition has been 
added, but all have been added which, in the opin- 
ion of the author, would enhance the value of the 
work generally or furnish light to the practitioner 
or judge within particular jurisdictions. Where it 
has been found necessary to add a new section, it 
has been given the number of the next preceding 
section, with the addition of the letter “a,” so that 
the numerical order of the first edition is not dis- 
turbed. In the second edition the author has in- 
cluded the late decisions, including that of Judge 
Woods in the famous Debs case, and uthers of al- 
most equal importance, and these have been carefully 
analyzed, the reasons for them made plain, and their 
bearing upon the law as shown in the older cases 
noted. The five common law extraordinary reme- 
dies, habeas corpus, mandamus, prohibition, quo war- 
ranto, and certiorari, are discussed with equal acu- 
men and legal discernment, although naturally the 


that for this purpose, as well as a ready reference 
to familiar law for practitioners, Mr. Hill’s work 
possesses a distinct, practical value. 


Handbook of Admiralty Law. By Robert M. 
Hughes, M. A., of the Norfolk (Va.) Bar. St. 
Paul, Minn.: West Publishing Co., 1901. 


The author frankly confesses that he has no idea 
this elementary treatise on Admiralty Law will 
afford anything more than a bird’s-eye view of the 
subject. The germ of the treatise is a series of 
lectures on admiralty law delivered by the author 
to the senior law class at Washington and Lee 
University during the past few years. His experi- 
ence there emphasized the need of a text-book on 
marine law; and he was also surprised at the scant 
attention given the subject in law schools. There 
can be no doubt that the constantly increasing im- 
portance of the subject warrants the publication of 
such a work as that now under review. It is di- 
vided into eighteen chapters, to which is added an 
appendix, in which will be found an account of the 
mariner’s compass, as well as most of the statutes 
which the admiralty practitioner usually needs. The 
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work, which the author has succeeded in condens- 
ing into 500 pages, will be found well planned and 
admirably executed, and a very useful vade mecum 
to this somewhat neglected branch of the law. 


The Liability of Municipal Corporations for Tort. 
By Waterman L. Williams, A. B., LL. B. Bos- 
ton: Little, Brown & Co., 1901. 


In this excellent and compact work —a model of 
ccndensation and clear statement — Mr. Williams 
has succeeded admirably in formulating the rules 
that govern the liability of municipal corporations 
in the different classes of tort and negligence cases, 
and the general principles upon which these rules 
rest as they have become clear and well settled. 
The work covers public corporations, like cities, 
boroughs and villages, and quasi corporations, like 
counties, townships and school districts which, by 
their voluntary acts, have become more than mere 
territorial divisions, and discusses their public du- 
ties, relating to public peace, health, safety and edu- 
cation, as well as those growing out of the exercise 
of their legislative, judicial and discretionary pow- 
ers; their duties of a private nature, embracing all 
municipal duties arising from ownership for gain of | 
water-works, gas-works, markets, etc.; and their | 
executory duties, incidental to the actual construc- | 
tion or repair of quasi public works, such as sewers | 
or drains. The work, while interesting to all stu- | 
dents of municipal law, will be found especially | 
valuable to city solicitors and lawyers either prose- | 
cuting or defending suits against municipalities for | 
tort or negligence. The cases are carefully analyzed | 
and grouped, the citations are full and clear, and | 
the indexing is excellent. 





Abbott’s Brief On The Facts. By Austin Abbott. 
Rochester: The Lawyers’ Co-operative Publishing | 
Co., 1901. 

This is the second of the “ Abbott Trial Brief” 
series, and a companion to Abbott’s Civil Trial 
Brief. It is the second edition, revised and enlarged, | 
with authorities brought down to date. It is ar- 
ranged alphabetically by subjects, and is virtually 
an index of evidentiary facts appropriate to the 
various classes of questions. It aims to tell what 
evidence is necessary and admissible to prove spe- 
cific facts. It is well adapted for use in both civil 
and criminal practice, for the rules of evidence, so 
far as concerns the modes of proof, are the same 
in both. The present edition is more than double 
the size of the first; many new subjects are treated, 
and the aim of the editors has been to make it 
above all thoroughly practical. In this we think 
they have succeeded admirably. A notable feature 
which will make the work valuable in every juris- 
diction is the citation of leading cases from every 
State. In this connection it is proper to record 
the marked success of the first work of the series, 
Abbott’s Civil Trial Brief, to which we have here- 
tofore referred. Since the work was published, one 
year ago, it has been reprinted three times, 7,000 


copies being needed to supply the demand — a con- 
clusive proof that the profession holds it in high 
esteem. 


Handbook of the Code of Civil Procedure. Ar- 
ranged by Carlos C. Alden, LL. M., of the New 
York Bar. New York: Baker, Voorhis & Co., 
19OT. 

This little book of some 150 pages has been pre- 
pared especially for the use of students, and ts 
designed to set out in brief form and in simplified 
and orderly manner the portions essential for their 
consideration. Of course, the work is not intended 
to enable any one to dispense with the Code, but 
rather to teach how to make it most useful — to 
give a sort of working familiarity with the volume 
which must always remain within arm’s reach. The 
Code is such a difficult volume to study —is, in 
fact, so great a bugbear to nearly all students — 
that any aid to its proper understanding ought to 
be welcomed. Mr. Alden’s abridgment has been 
prepared with such painstaking care and excellent 
judgment that it cannot fail to be admirably suited 
to the real wants and needs of seekers after light. 


Crankshaw’s Criminal Code. Montreal: C. Theoret, 
I9OT. 

In this (second) edition, the statutory amend- 
ments and additions made to the Code since its 
enactment, inclusive of the Amending Act of 1901, 
are incorporated; the citations of cases — English, 
Canadian and American — have been brought down 
to date; the comments and annotations of the first 
edition have been carefully revised, and many addi- 


| tional annotations have been made, no section of 
|any importance being passed over without com- 


ment and citation of authority. In extra appendices 
at the end of the book are inserted the Imperial 
Criminal Evidence Act, 1898, and the Imperial For- 
eign Enlistment Act (both annotated), together 
with a number of Canadian acts, including the 
Alien Labor Act, and its amendments to date, the 
Yukon Territory Acts, the Fugitive Offenders Act 
(annotated), the Extradition Acts (annotated), the 
Extradition Convention with the United States, and 
a list of Imperial Treaties extending the provisions 


| of the Fugitive Offenders’ Act to the dominions of 


the Turkish Empire, China, Japan, Corea and Siam. 


| Although the debates of the parliamentary commit- 
| tee, who discussed the provisions of the Code before 


it was passed into law, have been eliminated from 
this edition, the total work — including the preface, 
|a list of cases cited, the introduction, the appendices 
| and general index — covers 1,260 pages, being about 
200 pages more than the first edition. 


By Gilbert Parker. 
York: Harper & Brothers, 1901. 


| 
|The Right of Way. 


New 
| 
| A strong, virile dramatic story is Mrs. Gilbert 
Parker’s latest novel, “The Right of Way.” It 
pertrays, as few other authors have portrayed, the 
' strongest ambitions and emotions of which life is 
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capable. Charley Steele, the hero, with his singular | 
power as a lawyer, his unscrupulous methods, his | 
open infidelity in religious beliefs, his utter lack of 
human emotion or tender feeling, his lamentable | 
and insatiable craving for strong drink, his ever- 
present monocle, of which, by the way, the author 
might have made a little less with more effect — all 
this is drawn by the hand of a master. So close 
and minute is the study that the man’s inmost nature 
is revealed to us; we feel not only for, but with him. | 
We shall not attempt to describe the plot of the 
story, and thereby at least in a measure spoil the 
reader’s enjoyment of it; suffice it to say that there | 
is sufficient movement and mystery to keep the in- | 
terest fully alive. Despite a certain morbidity of | 
feeling pervading it, “ The Right of Way” is sure | 
to attract those who like a strong, unusual, highly 
imaginative story. 


The Great God Success. By John Graham. 
York: F. A. Stokes Co., 1901. 


Here we have a really strong, vivid piece of work 


New | 


fully with boxes and barrels and bits of chintz. 
The story is rather pleasant reading, and one or two 
chapters are delightful, but as a whole we think the 
publishers might have chosen more wisely and well 


from among the many manuscripts presented to 


them. 


New Canterbury Tales. By Maurice Hewlett. 
York: The Macmillan Co., 1901. 


New 


It has been objected by the literary critic that the 
effect of this and other tales of the same class has 
been a too plain grafting of modern sentiment upon 
mediaeval tradition —in other words, no present- 
day writer can bribe or train himself to work as 


| Chaucer and his contemporaries worked. The point 


seems to be well taken; no writer, however clever 


| or painstaking, can wholly succeed in changing his 
| point of view; albeit, it is probably true that no 
| living writer could have attained a greater measure 


of success than Mr. Hewlett has reached in this his 
latest effort. We doubt, however, whether the 
game is worth the candle. The reader will find in 


—a book that ought to live. We have the pub- | these tales of adventurous love treading a fifteenth 
lishers’ intimation that the author's real name is | century road much of the subtle charm that per- 
not John Graham, but that he chose that as a nom | vades all of Mr. Hewlett’s work—that exquisite 
de plume, perhaps for the reason that the story is | workmanship which has given him a unique place 
at least in part autobiographical. The author at | among modern writers. We must also thank him 
least knows very much of newspaper life in the | for abstaining from the use of very many obsolete 
metropolis, for he describes with remarkable power | words. The New Canterbury Tales are good — 
and realism. The dialogue, too, is crisp and uncon- | very good — but they are not the real thing. 
ventional, and the action of the story such as to ‘ 
chain the interest and attention of the reader. The | The Bears of Blue River. 
book describes in part the trials, liasons, loves, | 
struggles (with others, and with himself), and final | 
successes of a New York newspaper man. 


By Charles -Major. 
York: Doubleday, Pege & Co., 1gor. 


New 


In this interesting collection of stories the author 
It strikes | of ““When Knighthood Was in Flower,” reveals 
a strong, true note, and is written with such real | himself in a new light. The reader is introduced to 
power that we cannot but hope the author will| the Middle West frontier life at a time when the 
again put pen to paper, and, perchance, give us| bears were very much in evidence. The brave deeds 


something even better. 


Caleb Wright. By John Habberton. Boston: The | 


Lothrop Company, 1901. 
This story, by the author of “ Helen’s Babies,” 
relates in detail the experiences of one Philip Som- | 
merton and his wife, Grace, who inherit their uncle’s 


‘grocery business in an out-of-the-way western vil- | 


lage called Claybanks, and who go out from New 
York city to take charge of it. Caleb is their 
uncle’s clerk, whom they inherit, as it were, along 
with the business. Caleb is supposed to be a quaint 
character and is certainly a good-hearted soul as 
ever lived. He does much for the discouraged 
young couple; in fact, proves almost a father to 
them. Philip and his wife set about improving | 
Claybanks, with such success that in the course of 
a short year it is transformed into a flourishing | 
community, with a railnoad, and an organ in tie 
church, with its malarial swamps drained, and with 
a bath-house; while the public-spirited Grace has | 
taught the women to make beautiful dresses of four- 
cent calicoes, and to furnish their parlors delight- 


| The Isle of the Shamrock. 


| ner. 


| of a youthful hunter and his boy friends in the great 
forests are very cleverly told. The illustrations are 
excellent and in sympathetic touch with the text. 
For a healthy, vigorous boy, few better books can 


| be found on the shelves of the publishers. 


By Clifton Johnson. 
New York: The Macmillan Co., t901. For sale 
in Albany by A. H. Clapp. 


Mr. Clifton Johnsen, who has heretofore written 
interesting volumes of travel in England and France, 
has now added another on Ireland, describing many 
scenes and incidents in a charmingly graphic man- 
Through this book the reader is given the first 
impressions of an experienced, alert traveler, one 
who kept his eyes and his note-book open and 


records faithfully and fully what he saw and heard. 


The work shows fine descriptive power as well asa 
keen appreciation of the ludicrous, as well as pa- 
thetic incidents in the life of the Irish peasantry. It 
is embellished with a profusion of half-tone repro- 
ductions of photographs taken by the author, alf. 
of which are of a high order of artistic excellence, 
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besides many wood-cuts of drawings, also by the 
author. For the coming holiday season, the Isle of 
the Shamrock will make a charming gift-book. 





The Portion of Labor. By Mary E. Wilkins. New 
York: Harper & Brothers, 1901. 

In this story of the day laborer’s lot Miss Wilkins 
has given us not merely an accurate picture of a) 
New England manufacturing town and faithfully | 
described the struggles of the various types of | 
working men and women, but she has embodied a | 
conception of what has been the portion of labor 
since time began. The story follows the life of | 
Ellen Brewster from childhood to womanhood, | 
through her steady growth away from the people to | 
whom she is allied by birth, but an alien by nature. | 
The story of the day laborer’s lot in life has never 
been better told than in this latest work of the 
talented authoress. 








By the Author of “ Elizabeth | 
New York: The 


The Benefactress. 
and Her German Garden.” 
Macmillan Company, 1901. 





west, the Yellowstone Park, the Yosemite National 
Park, its forests, wild gardens, animals, birds, and 
fountains and streams. There are also chapters on 
The Sequoia and General Grant National Parks and 
the American forests. Mr. Muir writes con amore, 
he knows his subject thoroughly, has nature-love 
in his heart and besides possesses a power of 
description that almost brings the scenes and objects 
described before the eye of the reader. The book 
is embellished with a dozen excellent illustrations. 


Volume II of the Cyclopedia of Law and Pro- 
cedure has been issued and delivered to subscribers, 
by the publishers, The American Law Book Com- 
pany. It is in all essential respects fully up to the 
high mark set by its predecessor, Vol. I. 


—_+—_—-_ 
Literary Hotes. 


Stanley Weyman’s latest romance, “ Count Han- 
nibal,” will be ready in book form from the press of 
Messrs. Longmans, Green and Company early in 


Lovers of “ Elizabeth and Her German Garden” December. 


have a rare delight before them in “ The Bene- | 


are ad-| : Veer 
The | 4 Maid of Venice,” has run through four large 


| editions 
the | Publication. 


factress.”” Dainty, delicious, charming, 
jectives that very inadequately describe it. 
style is well-nigh perfection. The story may be 
described as a comedy of philanthropy, 
reductio ad absurdum of sincere, but ill-regulated 
idealism. Anna Estcourt at twenty-five, is at her 
wits’ end to escape from a situation intolerable to 
a high-minded and self-respecting woman — that 
of a pensioner on the bounty of a snobbish sister- 
in-law. Opportunity comes when an old German 
uncle leaves her a small estate and 2,000 a year 
in Germany. Anna upon taking possession of her 
inheritance, determines to signalize her gratitude 
by throwing open her house to and sharing her 
fortune with twelve distressed German ladies. Of 
ceurse she falls on easy prey to the rapacity and 
envy of parasites and imposters, and herein is the 
most delicious portion of this most delicious story. 
The author shows an almost marvelous insight into 
the feminine heart and an unfailing sense of the 
ludicrous. ‘“ The Benefactress” is one of the very 
few novels among the deluge we are having that 
is really worth while. 


Our National Parks. By John Muir. 


Houghton, Mifflin & Co., 1901. 


Boston: 


The author in his charming preface to this charm- 
ing book declares he has done his best to show 
forth the beauty, grandeur and all-embracing use- 
fulness of our wild mountain forest reservations 
and parks, “ with a view to inciting the people to 
come and enjoy them and get them into their hearts, 
that so at length, their preservation and right use 
might be made sure.” Surely a noble aim. The 
book is made up of sketches first published in the 
Atlantic Monthly. It contains ten chapters, devoted 
to the wild parks and forest reservations of the 


Mr. F. Marion Crawford’s new novel, “ Marietta: 


since October 28th, the day of its 


“The American Federal State” is a text-book in 
civics for high schools and academies, by Roscoe 
Lewis Ashley, which the Macmillan Company has 
on the press for immediate publication. 


Miss Beatrice Harraden has returned to England 
from Norway with twenty-six chapters of a new 
novel that will be a study of temperaments. Miss 
Harraden spent several months among the peasants 
of Norway. 


Max O’Rell, who at present is enjoying the 
distinction of London correspondent of a New 
York paper, will pass the winter in the United 
States. In the spring he will join the editorial staff 
of “ Figaro.” 


The hero of F. Hopkinson Smith’s new novel which 
will run as a serial through “ Scribner’s Magazine,” 
is a young artist. The title of the story is “The 
Fortunes of Oliver Horn.” It is said to be largely 
autobiographical. 


“ Lazarre” is a successful novel. It has already 
reached the fifty thousand mark. Therefore “ La- 
zarre”’ will be dramatized. It is hinted that Otis 
Skinner is negotiating with Mrs. Catherwood for 
the dramatic rights. 


The “Century’s” promised series on the Great 
West began in the November number with a paper 
by E. Hough, author of “ The Story of the Cow- 





| boy,” on “ The Settlement of the West: A Study in 
| Transportation.” Mr. Hough shows how the course 
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of the empire, in the early days, moving ever west- 
ward, followed the pathway of the waters. “It was 
a day of raft and boat, of saddle horse and pack 
horse, of ax and rifle, and little other luggage.” The 
article is illustrated with full-page and smaller draw- 
ings by Remington, printed in tint, and with por- 
traits, maps, etc. 


The last novel in the American Novel Series, to 


be published by Harper & Bros., treats of a Civil | 
war feud, and is by Arthur Colton, author of “ The | 
Delectable Mountains,” which was published by | 


Charles Scribner’s Sons a short time ago. The 


novel will be ready in December. 


In view of the several editions of Balzac’s works 
which are now appearing, his readers will -be inter- 
ested in the news that the Temple Edition of the 
“Comedie Humaine” has just been published by 
the Macmillan Company in forty volumes. It ap- 
pears under the editorship of Geo. Saintsbury. 


Within a month of its publication “The Bene- 
factress”” has run into four large editions, the last 
of which is just off the press. Its popularity bids 
fair to equal that of “ Elizabeth and Her German 
Garden.” Unlike that book, however, it is a novel, 
but with so unique a spirit of humor that it is in a 
class by itself outside the ordinary run of fiction. 


Messrs. A. C. McClurg & Co. announce for early 
publication a life-of Herbert Spencer, by Dr. David 
Starr Jordan, president of Leland Stanford Uni- 
versity. It will be complete to date, and compre- 
hensive in every particular. The lack of any reliable 
bicgraphy of Spencer will undoubtedly insure a 
favorable reception for a volume by so eminent an 
authority. 


Mark Twain in a letter to his publishers, Messrs. 
Harper and Brothers, adds a “ P. S.” to this effect: 
“Before January I shall have a story ready for the 
Magazine. 
Lake, Sept. 4, 1901. 


This should forever do away 


ents who save the most important part of their com- 
munications to put into the postscript. 


The Macmillan Company has just published 
“George Washington: A Biography,’ by Norman 
Hapgood, author of Abraham Lincoln, Daniel Web- 
ster, etc. Mr. Hapgood has endeavored, in his latest 
book, to make a literary sketch of the man Wash- 
ington, to bring out the human side without preju- 
dice, to give a complete picture in comparatively 
small space of the foremost man in American his- 









tory, or, as Mr. Gladstone once said, the foremost 
man in all history. All the qualities which Mr. 
Hapgood brought to his other work — capacity for 
painstaking investigation from original sources, nice 
discrimination, and remarkable power of clear state- 
ment are seen at their best in this admirable 
biographical work. 





ywrea 





Truly yours, S. L. Clemens, Saranac | 


with the idea that women are the only correspond- | 





The last long work of fiction from the pen of 
Mark Twain was “ Personal Recollection of Joan of 
Arc,” which began in “ Harper’s” of 1895. Soon 
after that date Mr. Clemens started a new novel, 
which is nearing completion, and which is to be 
published serially in “ Harper’s Magazine” for 1902. 
The story is one of American life in the middle 
west, a portion of our country thoroughly under- 
stcod by Mark Twain. 


Captain Mahan’s new book, entitled “Types of 
Naval Officers,” is, of course, one of the important 
books of the year. This authority on sea power has 
supplemented his “ Life of Nelson” with sketches 
of a popular character of six British admirals. 
Captain Mahan also gives his views on the develop- 
ment of naval warfare during the eighteenth century. 
The book contains six photogravure portraits, and 
is published by Little, Brown & Company. 


Many complaints are heard in the land that the 
American public will not read serious books, that 
we are wholly given up to novels “that carry the 
reader breathless from page to page.” What will 
these cynics say when confronted with the fact 
that Hudson’s “ Law of Psychic Phenomena” ap- 
pears among the ten most popular books in October 
at the public libraries of New York, Chicago, Los 
Angeles, and Worcester, Mass. A more convincing 
reply to the charge would be difficult to imagine. 


George Douglass, author of “The House With 
the Green Blinds,” is a Scotchman. He was born 
in the west of Scotland and brought up amid a 
farming and mining population. At eighteen he 
proceeded to Glasgow university. In his last year 
there he won a scholarship worth over $4,000. With 
| a portion of it the future author went to Oxford. 
Having finished there, Mr. Douglas went down to 
| London, and with a total capital of £17, started 
out as a man of letters. 


The Hon. Albert J. Beveridge, United States 
serator from Indiana, has spent the past five months 
in the Far East investigating commercial and po- 
| litical conditions, studying international relations, 
| appraising national resources, and conferring with 
| the men who are establishing the Eastern policy of 
the European powers. The information thus se- 
| cured at first hand Senator Beveridge will embody 
in a series of noteworthy papers now appearing in 
\the “ Saturday Evening Post,” of Philadelphia. 


Volume VII of the Columbia University Biologi- 
cal Series will be on “ Regeneration,” by Thomas 
|Hunt Morgan, Ph. D., professor of biology at 
| Bryn Mawr College, and will be published by the 
| Macmillan Company immediately. The author has 
| brought together and analyzed the numerous and 
| widespread observations of the power of regenera- 
|tion in animals and plants, beginning with the 
| famous experiments of Abbe Trembley, of Bonnet, 
‘and of Spallanzani, and extending down to the 
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present time. The book is not only intended for 
zoologists, botanists, and physicians, but also for | 
the intelligent general reader who wishes to place | 
himself in touch with some of the newest fields of | 
work and thought in biology. 


A new edition of “ The Strenuous Life,” revised | 
and brought down to the date of the author’s ac- | 
cession to the presidency, is about to be issued by | 
the Century Co. It will contain the Minneapolis | 
and Pan-American speeches, in addition to other | 
new matter. ‘‘ The Strenuous Life” is a phrase that | 
brings the name of President McKinley’s successor | 
to every mind, and the collection of essays and |. 
addresses bearing this title, which appeared on the | 
eve of the last national election, embodies his per- 
sonal and political creed, and sets forth clearly and | 
vigorously the principles that may be expected to | 
guide his administration. 


| 


The historical novel is not the only seller. In| 
the dissemination of news concerning the record 
sales of fiction, the fact is frequently lost sight of 
that many books not fiction have sales which even | 
the lucky authors of successful novels might envy. 
Among these paying literary properties many library 
books of reference hold first place, simply because 
they have become a necessity. Harper & Bros., who 
publish George Crabbe’s “ English Synonyms,” 
state that they have printed 40,000 volumes of this 
famous work, and that every year its sale is as 
steady as the sale of fiction is uncertain. 


Two serials are planned for “ McClure’s Maga- 
zine” for 1902, either of which should insure popu- 
larity for the periodical. Booth Tarkington has 
again selected Indiana for the scene of a story, the 


Arrangements are in active progress for the cele- 
bration of the centennial of the Law Association of 


Philadelphia, on the afternoon and evening of 


Thursday, March 13, 1902. The occasion promises 


|to be a very interesting one. 


The ALbany LAw JourNAL is requested by W. 
J. Brown, LL. D., who is now president of the insti- 
tution, to state that J. William Farr is no longer 
connected in any way with the Oklahoma College 
of Law. The college is to be congratulated. 


Mr. Edward H. Wells, of Utica, has opened an 
office in New York city, at No. 45 Cedar street. He 
is known to railroad lawyers as the compiler of 
“ Railroad Corporations in the State of New York; ’ 
he also assisted in the preparation of “ Stearns’ 
| Dower Tables.” 


The president of the American Bar Association 
‘has appointed Adolph Moses, editor of- the Na- 
tional Corporation Reporter, of Chicago, the IIli- 
nois member of the committee on the Louisiana 
Purchase Exposition. A member has been ap- 
pointed for each State and territory in the Union. 


The governor of Arkansas has resorted to a novel 
method of compelling the legislature to provide a 
State Reform School. He has pardoned every 
woman incarcerated in State prison, giving as a 
reason that Arkansas has no separate place in its 
penitentiary system for women, and that he will not 
be a party to keeping women in the penitentiary 
under existing conditions. 


The Atsany Law JourNAL records with deep 
regret the death at Boston, on October 26th, last, of 
Ilorace W. Fuller, who for twelve years from its 





action taking place in the times directly following 


the Mexican war, and Maurice Hewlett is at work | 


on a new romance, the heroine of which is to be 
Mary Queen of Scots. Short stories are promised 
from time to time by Kipling. 
continue her stage reminiscences, Mr. Dooley and 
George Ade will supply humor, and various other 


literary features of excellence promise that the | 


standard of the magazine will be preserved. 


a od 
Legal Hotes. 





Connecticut is to have a Constitutional Conven- 
tion in January next, the first since 1818. 


Chief Justice David A. Depue retired from the 
bench of the New Jersey Supreme Court on Novem- 
ber 15th last, after a continuous public service of 
thirty-five years. 


On October 13th Professor Mommsen celebrated 
the fiftieth anniversary of his appointment as pro- 
fessor of Roman law at Zurich. In 1858 he accepted 
a call as professor of ancient history at the Uni- 
versity of Berlin. 


Clara Morris will | 


start, until the beginning of t901, was the editor 
of the Green Bag. Mr. Fuller born in 
| Augusta, Me., in 1844, and went to Boston at an 
|early age. Studious and scholarly, he was exception- 
ally well fitted for the literary and editorial work 
which he undertook in addition to his legal practice. 


was 


Alfred Smith, colored, who shot and killed his 
wife last September, has been sentenced by Judge 
Ralston, in the Court of Oyer and Terminer, Phila- 
| delphia, to death by hanging. The accused had 
| pleaded guilty and as he demanded no trial by 
‘jury, the judge heard the evidence, decided upon the 
grade of the crime and pronounced the sentence. 
This procedure, in capital cases, is permissible by 
the laws of Pennsylvania, but it is very rare. 


“The 200th anniversary of Yale,” says the Yale 
Law Journal, “ finds the Law School happily situ- 
ated both as to progress and promise within its 
own halls and in the halls and councils of the 
university. Coincident with the bicentennial observ- 
ances marking the development of Yale, the Law 
Sckool presents one of the finest and most admirably 
equipped halls -in the university, the largest en- 
rollment in its history and a -record in the de- 
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velopment of American law which must be received | 


with gratification by those to whom Yale generally 
and Yale Law School particularly means so much. 
It is at this significant point in the history of the 
Yale Law School that the new board of editors 
assumes its duties. We lock forward to the bi- 
centennial of the Law Schovi.” 


The subject of the admission of women to the 


bar of the various States has come up again for | 


discussion under a recent decision of the Supreme 
Court of Tennessee, excluding them from the bar 
of that State on the ground that lawyers. were 
officers of the court; that women were not allowed, 
by the law of that State, to hold office, and, there- 
fore, could not be iawyers. The application was 
made by Miss Marion Griffin. In Maryland the 
members of the bar must be “ male citizens,” and a 
Miss Maddox, who was recently graduated from 
the Baltimore Law School, finds herself unable 


to gain admission to the Baltimore Bar because of | 
It is needless to say that it is only | 


this provision. 
a question of time when all the States will remove 
barriers of sex or color to the learned professions. 
if one is competent to practice law, or medicine, 
or teach theology. he or she will be permitted to do 
so, and, if not, it is to be hoped that proper examin- 
ing boards will intervene and prevent it. Ina few | 
quarters there may be some surprise manifested | 
that there are any States where there are still in- 
superable legal obstacles to a woman’s accession to | 
the bar, but we must not forget that, as a matter of 
fact, great strides forward have recently been made | 
in this country on all these advanced subjects, and, | 
with few exceptions, they date from within the last 
quarter of a century. 
out of the wonderful national development which 
succeeded the late Civil War. The surprise ought 
to be, not that so little has been accomplished 
toward emancipating woman from various forms of 
slavery, but that so much has been evolved out of 
our national life within so brief a period of time. 
the present rate of progress, within the next quarter 
of a century, most of these vexed questions concern- 


ing sex, creed, color and other conditions will be | 


pretty nearly solved— New Jersey Law Journal. 

The Bankers’ Magazine thus answers the question: 
If a bank cashes a post-dated check and charges it 
to a customer’s account, and anything arises later 
to which such an action might be detrimental, can 
the party claiming to have been jeopardized by such 
an act of the bank gain redress from said bank? In 
other words, is a check a demand document, re- 
gardless of date? 


Answer.— The bank is authorized to pay only 


upon the orders of the depositor, and strictly ac- 


cording to their tenor; and is not entitled to charge 
to his account any payments except those made at 
the time when, to the person whom, and for the 
amount authorized by him (Crawford v. West Side 
Bank, 108 ‘N. Y. 50). Where a check is drawn and 


To be more exact, they grew | 


At | 


negotiated before its date, it is payable on or after 


y,| the day on which it purports to bear date (Mohawk 


Bank v. Broderick, 10 Wend. 304, 307); and it 
confers no authority on the bank to pay it before 
its date (Crawford v. West Side Bank, 100 N. Y. 
50, 56). In many cases no actual damage might 
result from paying the instrument before its date; 
but if they should occur the bank would be liable. 
For example; if the bank having paid a post-dated 
check, should afterwards refuse to pay other checks 
of the depositor, on the ground that there was not 
a sufficient balance to pay them, it would not be 
| permitted to set up as a defence that it had paid 
his post-dated check; but, if the balance without 
deducting such check was sufficient to pay the 
others, the bank would be liable for the damages 
resulting to him by the wrongful refusal to pay the 
same. 


The United States Circuit Court of Appeals, 
Fifth Circuit, decided, in re B. B. Carpenter, 
Bankrupt, that there is no presumption of law or 
fact that any firm name includes any number of 
persons more than one, and doing business under 
a name not the true name of the trader, does not 
constitute a holding of himself out to the public as 
a firm; hence, does not deprive a citizen who was 
the sole owner of the business and the goods en- 
| gaged in the trade, of the right to claim the benefit 
| of the exemption secured to him by the law of the 
| State. 


The law passed by the last legislature of New 
| York prohibiting ticket scalping, has been declared 
| unconstitutional by the Court of Appeals. The de- 
| cision was rendered in the case of Clarence Fleisch- 
|man, a ticket broker of Buffalo, against Sheriff 

Samuel Caldwell, of Erie county. The Court of 
| Appeals affirms the judgment of the lower court, 
| holding that the law which prohibits any person 
| other than the authorized agent of a transportation 
| ddibabiing from selling its tickets, violates the con- 
| stitutional rights of citizens of the State. The court 
did not write any opinion, basing its decision upon 
a decision rendered in the case of a similar statute 
| declared to be unconstitutional two years ago. 


The decision of the New York Court of Appeals 
in which the highest tribunal reversed the judgment 
of connection in the case of Roland B. Molineux, 
makes interesting reading. The crime charged 
against Molineux, it will be remembered, was the 
murder, on Dec. 28, 1898, of Mrs. Katherine J. 
Adams, who lived at No. 61 West Sixty-eighth 
street, New York. Harry Cornish, athletic director 
of the Knickerbocker Athletic Club, who was known 
to be an enemy of Molineux, received cyanide of 
| potassium, one of the deadliest poisons, concealed in 
a bottle of bromo seltzer. Ignorant of its nature, 
Cornish turned the bottle over to Mrs. Adams, who 
took a dose of the mixture and died in a few mo- 
ments. Molineux, charged with sending the poison 
to Cornish with murderous intent, was arrested on 
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February 27, 1899. The trial which began on No-| “ With respect to the evidence relating to the 
vember 14, 1809, lasted fifty-seven days, and de-| death of Barnet, with some hesitation, I have 
veloped more interest than any murder case for | reached the conclusion that it was admissible within 
years. The verdict returned was “murder in the | the recognized exceptions to the rule which excludes 
first degree.” Molineux was sentenced to death by | proof by the prosecution of another crime. 

Recorder Goff and sent to Sing Sing. The case| “The rarity of the deadly drug used, within a 
was immediately appealed and argued before the | few weeks, in both cases, its concealment in the 
Court of Appeals on June 17, last. About a month | same kind of powders as taken by Mrs. Adams and 
before Cornish received the poison through the | as found in Barnet’s room after his death, and the 
mail, Harry C. Barnet had died at the Knicker- use of the mail by the sender of the poison, in con- 
bocker Athletic Club; and at the Molineux trial the | nection with the evidence showing, or tending to 
prosecution brought out the fact that before his| show, that defendant made use of the names of 
death he had stated to his physicians his opinion | Barnet and of Cornish, in the hiring and use of 
that his condition was due to a dose of poisoned | private letter boxes, for various purposes, including 
Kutnow powders which he had received through | the procuring of patent ‘medicines, all of these facts 


the mail. The admission of this evidence, based 
upon Barnet’s opinion, forms the main basis for 
sending the case back for a retrial. The rule fol- 
lowed in this regard is stated by Judge Werner, who 
wrote the prevailing opinion, as follows: 
general rule of evidence applicable to criminal trials 
is that the State cannot prove against a defendant 
any crime not alleged in the indictment, either as a 


foundation for a separate punishment, or as aiding | 


the proofs that he is guilty of the crime charged. 

“ The exceptions to the rule cannot be stated with 
categorical precision. 

“ Generally speaking, evidence of other crimes is 
competent to prove the specific crime charged when 
it tends to establish (1) motive, (2) intent, (3) the 
absence of mistake or accident, (4) a common 


“ The | 


: 
| would, if competently proved, have a tendency to 


|'show a unity, or similarity, of mental plan and 
| operation, and bear upon defendant’s identification, 
| however inconclusive in themselves. 

“ As to the handwriting evidence, I concur with 
| Judge Werner's construction of the statutes; but, 
| while conceding the admissibility of opinion evi- 
| dence as to handwriting, I am, nevertheless, indis- 
posed to concede to it such evidentiary character 
|and strength as, like a fact, to constitute a link in 
the chain of circumstantial evidence, upon which a 
| capital conviction shall depend. Such evidence is 
| entitled to be considered by the jury as corroborative 
| of other evidence, connecting the defendant with the 
‘commission of the crime.” 


—__ - 4 


scheme or plan embracing the commission of two | 


or more crimes so related to each other that proof 


of one tends to establish the others, (5) the identity | 
of the person charged with the commission of the | 


crime on trial. * * * There is not a fact or 
circumstance in the Barnet case that, taken by itself, 
legitimately tends to prove any essential fact in the 
Adams case. 

“The mere fact that the two crimes are parallel 
as to the methods and means employed in their 
execution does not serve to identify the defendant 
as the poisoner of Mrs. Adams unless his guilt of 
the latter crime may be inferred from its similarity 
to the farmer. Such an inference might be justified, 
if it had been shown conclusively that the defendant 
had killed Barnet and that no other person could 
have killed Mrs. Adams. But no such evidence was 
given.” 


Judge Gray, who, with Judge Parker, dissented | 


from the prevailing opinion relative to the admission 
of the Barnet case evidence, said: 

“TI think the judgment of conviction should be 
reversed and that the defendant should have a new 
trial for error in the admission of testmiony relating 
to declarations made by Barnet to his physicians of 
his having received through the mail Kutnow 
powders, of his having taken a dose of them and of 
his condition being due to that fact. In any view, 


such evidence was quite incompetent, and of course 
prejudicial to the defendant. 





English Aotes. 


| Truth hears that Lord Davey has expressed a 
| Wish to resign his office as Lord of Appeal, but 
| that he has been strongly urged to reconsider this 
decision. 


It is now definitely stated that, in consequence of 
failing health, Lord Justice Rigby has sent in the 
resignation of his seat in the Court of Appeal. The 
learned judge was appointed direct from the bar 
to the Court of Appeal on the 11th of October, 1894, 
having previously occupied the posts of solicitor- 
general and attorney-general in 1892 and 1804 
respectively. 


Mr. Justice Jelf is announced to write for the 
forthcoming Life of Lord Russell of Killowen an 
appreciation of the late lord chief justice. The 
biography is by Mr. Barry O’Brien, author of the 
volumes to the memory of Parnell and Wolfe Tone. 
Lord James of Hereford will be responsible for the 
sections dealing with Lord Russell’s reputation as 
'an advocate. 


The Duke of Cornwall at the close of his imperial 
tour received from the loyal citizens of Newfound- 
land a present which even to so august a personage 

| would be embarrassing if the law be no respecter 
| of persons, says the Law Journal (London). The 
| gift was of a Newfoundland dog with cart, in 
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which the animal was to draw the royal children. 
Under the orders for suppressing rabies imported 
dogs are required to dwell in one place for six 
months under the survey of the board of agriculture. 
The liberty of the “ donated ”’ animal even to scions 
of the royal house is thus restricted in the public 


interest, and many fond owners of pet dogs have | 


been mulcted during the last year or so for their 
inability either to stay in one place or part from 
their pets. And even when the animal is out of 
quarantine it cannot lawfully draw the dog cart 
either within the metropolitan police district (2 & 3 
Vict., chap. 47, § 56) or in any part of the United 
Kingdom (17 & 18 Vict., chap. 60, § 2). But 
there is this much comfort for the royal infants — 


| required “dealing with.” Others may have a 
| deeper, but no man at the bar has a wider, experi- 
ence of the scope of the law, the ways of litigants, 
| the weaknesses of witnesses, and the personnel of 
| the legal profession. A leader of the Oxford Circuit, 
he is old enough to have measured swords with 
Lords Llandaff and James of Hereford, but his 
|contemporary and protagonist was the Common Ser- 
|jeant, Mr. Bosanquet. Both were long considered 
| to be in the running fcr ermine, but both appeared to 
have outlived their opportunity. Mr. Bosanquet 
accepted the lower appointment; Mr. Jelf cunctando 
| restituit rem. Behind the mask of a somewhat un- 
| gainly figure and features, his ability should adorn 
| the bench.” Mr. Jelf is the second son of the late 


that the latest enactment is limited to draught by | Rev. Richard Jelf, Canon of Christ Church, Oxford, 
dogs on public highways, and the objects of the | and principal of King’s College, London, was born 
loyal donors may be satisfied by exercise of their on the roth September, 1837, and was educated at 


present within the royal grounds. 


Referring to the reputation of Lord Justice 
Mathew as a humorist, a writer in the Daily Tele- 
graph says that “ Poland, at whose name Freedom 
shrieks,” was his description, on a recent occasion, 
of Sir H. Poland, the esteemed treasury counsel. 
“Yes, a re-pairing lease,” he replied, when someone 
suggested that a certain judge had taken a new lease 
of life since his marriage. 


A supplement to the London Gazette, issued 
recently, contains a proclamation announcing the 
insertion in the present style and titles of the king 
of the words “and of the British dominions beyond 
the seas,” so that the full style and titles will in 
future run: “ Edward VII, by the Grace of God of 
the United Kingdom of Great Britain and Ireland, 
and of the British Dominions beyond the Seas, 
King, Defender of the Faith, Emperor of India.” 


The vacancy on the High Court Bench caused 
by the resignation of Mr. Justice Day has been 
filled by the appointment of Mr. A. R. Jelf, K. C. 
The Law News says of him: “The new judge is 


one in whom the whole of the profession will feel | 


unbounded confidence, and the one thought that 
will present itself to the minds of all lawyers is, 
Why has his promotion been delayed for so many 
years? 
greater aptitude for dealing with every kind of case, 
and both as a good lawyer and a hard-fighting advo- 
cate Mr. Jelf has long been held in high esteem. 
Another consideration which is always welcome is 
that the new judge owes his position entirely to his 
own personal merit.” The following, from the 
Solicitor Journal, is a good example of the frank 
way in which the legal journals of Great Britain 
comment upon current events: “The appointment 
of Mr. Justice Jelf is an appropriate complement to 
that of Mr. Justice Walton. Not a learned special- 
ist, but an all-round lawyer, advocate and cross- 
examiner, he has been met as a dangerous antagonist 
in any and every court, and not infrequently even 
in the Chancery Division, when awkward witnesses 


Few advocates have in their time shown a) 


| Eton and Christ Church, Oxford, where he took 
jhis M. A. degree in 1863. He was called by the 
| Inner Temple in April, 1863, was created a queen’s 
| counsel in 1880, elected a bencher of his inn in 1884, 
and has held the recordership of Shrewsbury since 
1879. He married, in 1867, Jane, youngest daughter 
of the late Rev. W. Clark King, M. A., vicar of 
Norham, Northumberland. 


Dr. Goudy, the regius professor of civil law at 
Oxford, at a meeting the other evening, lent 
the weight of his name to the proposal that the 
State should provide legal assistance for the 
poor in the same way that it makes provision for 
their physical and mental needs. This is a small 
division of the much larger question which has 
sometimes been mooted, whether the State, as the 
law giver and interpreter, should not bear the whole 
cost of litigation—a proposal of a revolutionary 
| character, it is true, but for which much might 
be urged when it is remembered that litigants are 
| called upon every day to pay for the mistaken in- 
terpretations of the law which every judge, however 
/able, is liable to make, and does make. We agree, 
hewever, that this larger question is not likely to 
/come within the range of practical politics for some 
time yet, at all events till the war is over, but we 
|are entirely in accord with Dr. Goudy’s plea for a 
consideration of the suggestion he advanced, and in 
particular with his view that it is nothing less than 
scandalous that the State should leave any prisoner 
/on his trial unprovided with professional assistance. 
—-Law Times. 


A point is raised in this week’s Truth which, for 
this country at any rate, is rather of theoretical than 
practical interest, says the Solicitors’ Journal. A 
message “Come Monday ’”’—was handed in to a 
postal telegraph office for transmission to a person 

about to enter a new employment. It was delivered 
to him as “Come to-day.” He acted upon it in 


this form, threw up -his old employment prema- 
turely, came up to London, and was, put to some 
small expense — altogether 50s. or so. 


The post- 
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office people were sorry, but did not offer to express 
the sympathy in money, and of course against the | 
postmaster-general no such liability could be en- | 
forced. We must take our telegrams and trust to 
their being right. But as against a telegraph com- 
pany, it is an interesting question whether damages | 
can be recovered by the receiver of a telegram for 
a mistake due to the negligence of the company’s 
servants. In Dickson v. Reuter’s Telegraph Co. (26 | 
W. R. 23, L. R. 3 C. P. D. 1), the Court of Appeal | 
decided the point in favor of the telegraph company. | 
The contract, it was said, was between the compariy 
and the sender of the telegram, not between the 
ccmpany and the receiver, and for negligence in its 
performance the receiver could not sue. It was 
urged that the error in the telegram amounted to 
a misrepresentation, on which the receiver could | 
sue if he was damaged. But the Court of Appeal 
pointed out that it was at most an innocent mis- | 

: : : 
representation. In America the question has been 
very frequently raised, and with a different result. | 
It has been held “almost without exception, that | 
a telegraph company is liable to the person to whom | 
a message is sent for negligence in the transmission 
or delivery of the message:” Ruling Cases, 24 | 
(p. 783), American note to Dickson v. Reuter’s | 
Telegraph Co. The ground suggested by the | 
learned author of the note just referred to is that | 
the statutes usually impose on the companies the | 
exercise of diligence in the transmission and delivery | 
of messages, and that a breach of the duty gives a | 
right of action to any person injured. The matter 
is discussed at some length by Sir Frederick Pollock 
in the last edition of Torts (6th ed., p. 534), and he 
it:clines on principle to the American view, ap- 
parently upon the ground that a telegraph company | 
assumes a public calling and is bound to perform | 
its work in that calling with due diligence. But he | 
suggests that damages would rarely be recoverable, 
as it would be impossible to discover what results 
of the negligence were foreseen by the company; 
in other words, the actual damage would usually be 
teo remote. In this country the question only 
affects foreign companies, and is only open in the 
House of Lords, but it raises some very difficult 
considerations. 

———_ + 


Bumorous Side of the Law. 


“Have a cigar, judge,” said the young lawyer. 
** By the way, did you ever try this brand?” 

“Yes,” replied the judge, “and I regret to say 
I found it guilty.”"— Chicago News. 


“ While I was in the State attorney’s office,” says 
William C. Smith, formerly deputy State attorney 
of Maryland, “I had to try a case against an 
otherwise honest German for selling liquor on 
Sunday. The defendant had retained a certain 
member of the bar who is noted for his high C 











voice. During this attorney’s rather loud address 





his German client looked on in rapt admiration, 
and he was heard to remark: 

“* Ach! dot’s der kind of lawyer to haf, yet.’ 

“* Why?’ he was asked. 

“* Because,’ was the reply, ‘he hollers so loud he 
scarces der jury.’ ’— Exchange. 


After hearing eviderce in an assault case between 
nian and wife, in which the wife had had a deal of 
provocation, the magistrate, turning to the husband, 
remarked, ‘My good man, I really cannot do 
anything in this case.” 

“But she has cut a piece of my ear off, sir.” 

“ Well,” said the magistrate, “1 will bind her over 
to keep the peace.” 

“You can’t,” shouted the husband; “ she’s thrown 
it away.’’— Tit-Bits. 


A constable not far from Clarksburg, and well 
known to all was called upon to serve an attach- 
ment on a handsome young widow, had the follow- 
ing experience: ‘“ Madam, I have an attachment for 
you,” he said. 

She blushed and said: 
reciprocated.” 

The officer stammered: 
you must proceed to court.” F 

To this the woman replied: “It is not leap year, 
and I would rather you would do the courting.” 

“Madam,” said the constable, a little angry, “ this 
is no time for trifling, the "squire is waiting.” 

“Oh, I prefer a minister,” she said, “ a ’squire 
married me the first time, and I had bad luck.” The 
constable’s friends want to know when he intends 
to serve the attachment.— Exchange. 


“The attachment is 


“You misunderstand; 


In the early Indiana days, when both judges and 
attorneys literally “ rode the circuit,” a newly elected 
judge, noted for his lack of personal beauty, was 
plodding along on horseback between two county 
seats one fine summer day. Passing through a piece 
of woods he was suddenly confronted by a hunter, 
who unslung his squirrel rifle from his shoulder and 
ordered the horseman to dismount. Somewhat 
startled by this peremptory command and the fact 
that the hunter was, if possible, even more deficient 
in facial symmetry than himself, the jurist began to 
remonstrate. He was quickly cut short, however, 
by the remark: 

“Tt’s no use talking. I long ago swore that if | 
ever met a homlier man than I am I’d shoot him on 
sight.” 

The judge was quick-witted, and, sizing up the 
situation, he promptly got off his horse. Folding his 
arms, he faced his assailant and said: 

“Tf I am any homlier than you are, for heaven’s 
sake shoot, and be quick about it!” 

Then came a hearty mutual laugh, and a black 
bottle, produced from the judge’s saddle-bags, was 
duly investigated. After this came self-introduc- 
tions, and the rising jurist gained an enthusiastic 
supporter for his future campaigns.— Lippincott’s 
Monthly Magazine. 
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